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PASS BOOK RULES FOR THE BANK’S PROTECTION. 


There are many instances wherein the law holds a bank liable for a 
loss caused by circumstances entirely beyond its control. One instance 
which may be mentioned is that rule which places upon the drawee bank 
the responsibility for checks which it pays bearing forged indorsements. 
If a bank pays such a check it may not charge the amount against the 
drawer’s account. 

Banks frequently try to avoid liability of this kind by adopting rules, 
which are sometimes printed in the passbooks issued by the bank. In the 
adoption of such a rule the bank must keep in mind that its utility as a 
medium of protection depends upon whether it becomes part of the con- 
tract between the bank and the depositor. And in order to form part of 
the contract of deposit it must appear that the rule was called to the 
attention of depositor and that he assented to it. In other words, if a 
question of liability arises, the mere fact that the bank has established a 
rule for its protection and caused it to be printed in its pass-books will 
not operate to protect the bank unless it can be affirmatively shown that 
the depositor agreed to be bound by the rule. 

This point is made in a recent California decision, Los Angeles In- 
vestment Company v. Home Savings Bank, which will be found among 
the banking decisions in this number. 

We will first refer to the facts showing how the loss occurred. The 
plaintiff was a large corporation having a number of departments, among 
which was one known as the insurance department. One Emory was the 
manager of this department. In making any disbursement for the ac- 
count of this department Emory was required to fill out a requisition 
showing what the disbursement was for and to whom it was to be paid, 
which he would transmit to the auditing department. If the requisition 
was found to be correct by the auditing department a check covering it 
would be signed by one of the officers and sent back to the insurance 
department. 

Emory made a series of twenty demands for disbursements, aggre- 
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gating more than sixteen thousand dollars, which were in due course ap- 
proved by the auditing department. The demands were entirely fraudu- 
lent and when the checks came back Emory indorsed the payees’ names 
and collected the checks, which were all drawn on the defendant bank. 

Ordinarily a drawee bank is not permitted to charge against its 
depositor’s account checks drawn by him, which the bank pays on forged 
indorsements. But when the fraud in this case was discovered the bank 
claimed to be free from liability and offered several grounds of defense. 

The most important ground of defense was that the bank had 
adopted a rule, applicable to such cases, which was printed on one of the 
front pages of its pass-books, one of which had been issued to the plain- 
tiff. The rule provided that, unless the depositor, within ten days after 
receiving his cancelled vouchers, gave notice to the bank as to any forged 
indorsements appearing thereon, he should be deemed to have waived his 
right to hold the bank liable for the amount. This rule was printed, along 
with others, under the caption “Agreement with Depositor.” 

It was held that the bank was liable, notwithstanding the rule, be- 
cause it was unable to show that it had been called to the attention of 
some responsible officer of the plaintiff corporation. 

This is what the court had to say on the question: “This statement 
is not signed by the plaintiff, nor is there any showing that it was called 
to the plaintiff’s attention or willingly agreed to by it. It is just the char- 
acter of thing that the average man would not trouble to read, or reading 
would fail to appreciate the significance of the inclusion in it of ‘indorse- 
ments,’ and the fact that it very materially changed the usual obligation 
of the bank to its depositors. There is no reason, so far as we know, why 
a depositor should not make such an agreement, if he deliberately chooses 
to do so, unreasonable as it is. But it is evident that the statement comes 
in the catagory of ‘traps for the unwary,’ and before such a statement 
can be given effect as a contract, binding upon the depositor and changing 
in a substantial particular the arrangement which presumably he thought 
he was entering into, it must appear affirmatively that he consented and 
agreed to it either by being required to sign it or by having his attention 
particularly called to it. It is not sufficient merely that it appear in the 
front of the pass-book. The case is not one in which the party must 
know that he is accepting a contract, as where he is accepting an in- 
surance policy, and should thc refore realize the necessity of acquainting 
himself with its terms.” 

The court takes notice of the fact that there are many cases holding 
that rules printed in the pass-book are binding on the depositor. But it 
points out that these are cases where it appeared that the depositor’s con- 
sent was obtained or cases involving mutual banks, the members of which 
are bound by the bank’s rules. 
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BANK’S LIABILITY IN CONNECTION WITH LIBERTY 
BONDS OF CUSTOMERS. 


Many banks offer to keep in their vaults without charge Liberty 
Bonds belonging to their depositors. They should be interested in know- 
ing that certain liabilities attach to such an arrangement and they should 
be further interested in knowing what those liabilities are. 

The case of Merchants’ National Bank v. Affholter, an Arkansas de- 
cision, published among the banking decisions in this issue, takes up 
this question. It takes up two phases of the question, namely the 
liability of the bank in acting as agent in the purchase of bonds and the 
liability of the bank where the bonds are stolen while in its possession. 

The bank, which figured in this litigation, was sued by a man and his 
wife to recover $400, the par value of Liberty Bonds, belonging to the 
plaintiffs and left with the bank for safe keeping. 

As to $300 of the bonds the plaintiffs claimed that they had directed 
the bank to buy registered bonds and that the bank instead bought coupon 
bonds, which were subsequently stolen. Their contention was that if the 
bank had followed instructions in this matter and purchased registered 
bonds they would have suffered no loss. It seems that each of the plain- 
tiffs subscribed for a $100 and a $50 bond by signing a card presented 
to them by a canvasser. The card contained an agreement by the sub- 
scriber to call at the defendant bank and pay the subscription, which the 
plaintiffs did the day after signing the cards. The cards contained printed 
instructions, designating two kinds of bonds, registered and coupon. On 
each of the cards the plaintiffs had drawn a line through the word 
“coupon.” This was clearly an instruction to the bank to purchase regis- 
tered bonds. The bank, however, bought coupon bonds with the plain- 
tiff’s money and within a few days after the bonds were received the safe 
where they were kept was broken open and the bonds were stolen. The 
bank was held liable. “It was the duty of the bank,” said the court, “to 
take notice of the designation and order the character of bonds so desig- 
nated. Failure to follow the instructions in that respect made the bank 
responsible for the return of the money in the event the designated bonds 
were not delivered to the subscribers. * * * If it accepted funds for the 
purchase of bonds, it was responsible to the subscriber either for the 
return of the money or for delivery of bonds designated in the subscrip- 
tion contract.” 

Banks in general will not be much concerned over this form of 
liability. If any of them bought the wrong kind of bonds for their cus- 
tomers, the mistakes have probably been long since straightened out. 

But there was another bond involved, a coupon bond which one of 
the plaintiffs delivered to the bank for safe keeping, the bank not making 
any charge for the service, in the history of which a number of banks will 
undoubtedly take a keen interest. This bond was also stolen along with 
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the bonds before mentioned. The bank had a large iron safe, inside 
of which was a burgular-proof manganese steel compartment. The 
bonds which the bank was holding for its depositors, including bonds be- 
longing to its officials, were kept in the safe, but not in the burglar-proof 
compartment. The plaintiff’s bond was among them. The robbers got 
into the safe by chopping off the combination with an axe and blowing 
off the door with an explosive. 

The position of the bank was that of a gratuituous bailee, that 
is it was keeping the property of others for safeguarding without com- 
pensation. The rule is that such a bailee is liable for the loss of the prop- 
erty only where he has been guilty of gross negligence. It is for the 
jury to say what is or is not gross negligence. In this case the jury de- 
cided that the bank had been guilty of gross negligence and was there- 
fore liable for the loss of the bond delivered to it for safe keeping as well 
as for the coupon bonds which it purchased in the face of instructions 
to buy registered bonds. 

And on appeal the court said: “We cannot say that the jury were 
not warranted in drawing the inference of gross negligence,” where the 
circumstances showed that the bank had kept “in an insecure place gov- 
ernment bonds payable to bearer, which could not be readily identified.” 


CHRISTMAS CLUB SAVINGS PLAN. 


The Christmas Savings Club, which has become so popular in re- 
cent years, has become the subject of litigation in a case arising in North 
Carolina. 

The company which originated this particular plan brought suit 
against a bank, with which it had made a contract, authorizing the bank 
to use the plan. The action was brought to recover the amount of license 
fees claimed to be due. 

The defense offered by the bank was that the agent of the company 
had represented to it that the company had “a new invention or patent 
and copyright for a plan of Christmas Savings Clubs,” and that it was 
in a position to sell to the bank the exclsive right to use the plan in its 
locality. Relying upon this representation the bank entered into a con- 
tract, by which it gained the right to put the plan in operation for a period 
of five years, at the rate of $100 per year. Three years later another bank 
in the same town started a similar savings club, under a contract with 
another concern in the same line of business as the plaintiff. It seems 
that a Christmas Savings Club, being largely a mere collection of mathe- 
matical calculations, is not properly subject to patent or copyright. So 
the defendant bank claimed that the representation made by the plain- 
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tiff’s agent as to its power to sell the exclusive right to operate a Christmas 
Savings Club was untrue and that the contract, which it made with the 
plaintiff was, therefore, not binding. 

But, when the bank offered evidence as to these facts, the trial 
court excluded it and judgment was given in favor of the plaintiff. 

On appeal the appellate court decided that this testimony was very 
material and that the trial court erred in excluding it. A new trial was 
ordered to give the bank an opportunity to bring in the excluded evidence. 

Among the incidental objects and advantages of the Christmas Sav- 
ings Club are the bringing of the bank into public notice and bringing new 
patrons to the bank. In this connection some of the testimony of the 
vice president of the defendant bank is interesting. On cross examination 
he stated: “The Christmas Savings Club business is purely advertising, 
it is not profitable. At the outset it was profitable as an advertising me- 
dium. * * * The Christmas Savings Club business is handled separate 
and apart from the other banking business. We did a thriving Christmas 
Savings Club business at first, so much so that it was necessary to employ 
an additional clerk to handle it, and he was kept busy most of his time on 
it. I could not say that through that medium we secured new customers. 
Very few members of the Christmas Savings Club deposited their money 
with us; it was too near Christmas. We are still conducting a Christmas 
Savings Club through our bank, and have been doing it since 1912. The 
banks last year tried to agree to abolish this plan, but they had already 
bought their supplies they contracted for, but the probabilities are that 
they will abolish it this year. After our relations ceased with the plain- 
tiff we secured another system.” 

The opinion of the court is published in full among the legal de- 
cisions in this issue. 


EFFECT OF BANK INDORSEMENT. 


Are these indorsements restrictive? Do they warrant the genuine- 
ness of the paper on which they appear? If a bank pays a check, indorsed 
“pay to the order of any bank or banker,” and also “received payment 
through the Denver Clearing House,” what are its rights if it later 
finds out that the name of the payee was fraudulently changed? 
Can it recover from the banks which indorsed as above and paid the 
money over to the forger without knowledge of the wrongful act? 

These are the questions presented in Interstate Trust Company v. 
United States National Bank, Supreme Court of Colorado, published 
herein on a subsequent page. 
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It is reasonably safe to say that a restrictive indorsement does not 
carry with it the guaranties that go with an ordinary indorsement. 
Whereas the general indorser warrants the genuineness of the instru- 
ment, the validity of his title and the capacity of prior parties, the re- 
strictive indorser is not bound by these warranties unless they are written 
into the indorsement. 

But it is not reasonably safe to say what is a restrictive indorsement. 
Under the Negotiable Instruments Law an indorsement which prohibits 
further negotiation, makes the indorsee the agent of the indorser, or 
vests title in the indorsee in trust for another person, is restrictive. So 
an indorsement to “John Smith only,” or “for collection,” or “in trust 
for Jane Smith,” is restrictive and carries no warranties. 


There is, however, a difference of opinion as to whether an indorse- 
ment to any bank or banker, or an indorsement in the form of a receipt 
for payment through a clearing house, is restrictive. So far as the courts 
go there are decisions both ways. So far as the bankers are concerned 
there must be many who think that indorsements of this character are 
restrictive. That is why you so frequently see an indorsement of 
this kind followed by the words “previous indorsements guaranteed.” 
There is no doubt that the average banker, irrespective of his opinion as 
to the legal character of the above-mentioned indorsements, likes to see 
them followed by the protective formula “previous indorsements 
guaranteed.” 

In the Colorado decision referred to an employee of a corporation 
took a number of checks belonging to the company and wrongfully erased 
the names of the original payee and inserted his own. These checks he 
deposited to his credit in the Interstate Trust Company. That company 
indorsed the checks “Pay to the order of any bank or banker-previous 
indorsements guaranteed.” The guaranty of previous indorsements does 
not play any part in the decision, as the trouble with the checks consisted 
in alterations upon their faces. 

The trust company deposited the checks to their credit in the First 
National Bank. This bank indorsed them “Received payment through 
Denver Clearing House,” and the checks were paid by the drawee, the 
plaintiff in the case, through the clearing house. Later the drawee dis- 
covered that the checks had been fraudulently altered and brought 
suit against the two indorsing banks to recover the amounts of the checks. 

It was held that the indorsements were not restrictive, that they, 
therefore, guaranteed the genuineness of the checks and that the plain- 
tiff was entitled to recover. 

The court, referring to the Negotiable Instruments Law, says: “A 
restrictive indorsement is such only when it prohibits further negotia- 
tion of the paper, constitutes the indorsee merely the agent of the owner, 
or vests the title in the indorsee in trust for, or to the use of, some other 
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person.” The indorsements here involved did not come within this 
classification, the court decided. 

The indorsing banks contended that, under the rules and regulations 
of the Denver Clearing House, with which all local banks were familiar, 
the indorsements in question are regarded as collection or restrictive 
indorsements. From this it was argued that, whatever the law on the 
question might be, the drawee bank was estopped to deny that the in- 
dorsements were restrictive. But the court pointed out that the law 
cannot be changed by a clearing house rule. 

In the opinion it is said that the authorities are practically unanimous 
that the indorsements under consideration have no restrictive effect. 
But it must be remembered that the authorities are not entirely unani- 
mous. With regard to the indorsement to any bank or banker it has 
been held in more than one instance that this form is restrictive. So it 
is just as well that drawee banks have the words “previous indorsements 
guaranteed” added when the indorsement authorizes payment to any 
bank or banker. It would be better still for the drawee bank if it could 
have the indorsing banks add the following words to anything that looks 
like a restrictive indorsement: “This indorsement carries the obligations 
of a general indorser.” That would cover the face of the instrument, 
as well as its back. 


STATE BANK UNDER FEDERAL SUPERVISION. 


The Federal Reserve Board has issued a ruling to the effect 
that a state bank, which becomes a member of the Federal Re- 
serve System, may advertise that it is subject to Government or 
Federal supervision, but that it may not, by virtue of its member- 
ship, advertise that it is under Government protection. 

When a state bank joins the Federal Reserve System it 
automatically becomes subject to examinations made by direction 
of the Federal Reserve Board or of the Federal Reserve Bank by 
examiners selected or approved by the Federal Reserve Board. 
Such banks are required to make reports to the Federal Reserve 
Bank of which they become members and must comply with various 
other provisions of the Federal Reserve Act and other Federal 
statutes. The banks are, therefore, under Government supervision 
and it is proper that they should so proclaim. But, in the opinion 
of the Board the expression “Government protection” is imapt 
and not justified by the terms of the law. 





BANK’S LIABILITY FOR STOLEN LIBERTY 
BONDS. 


Merchants’ National Bank of Vandervoort v. Affholter, Supreme Court of 
Arkansas, November 17, 1919. 215 S. W. Rep. 648. 


The plaintiff subscribed for Liberty Bonds by signing a card and 
paying money to the defendant bank. The card designated registered 
bonds as the plaintiff’s selection. The bank, however, purchased 
coupon bonds. At about the same time the plaintiff delivered a 
coupon bond to the bank for safe-keeping, for which service the 

_ bank made no charge. All of the bonds were kept in the bank’s 
safe, but were not placed in a burglar-proof compartment con- 
tained in the safe. Burglars blew off the door of the safe and stole 
the bonds. It was held that the bank was liable for the amount of 
the bonds, which it purchased for the plaintiff, because of its failure 
to buy registered bonds as directed. And it was liable for the bond 
delivered to it for safe-keeping, because it was guilty of gross negli- 
gence in not putting the bond in the burglar-proof compartment. 


Appeal from Circuit Court, Polk County; Jas. S. Steel, Judge. 

Actions by A. B. Affholter and by Leni Affholter against the 
Merchants’ Bank of Vandervoort. From judgments rendered, defend- 
ant appeals. Affirmed. 

Prickett & Pipkin, of Mena, for appellant. 

Lake & Lake, of De Queen, for appellees. 

McCULLOCH, C. J. A. B. Affholter and his wife, Leni Affholter, 
instituted separate actions in the circuit court of Polk county against 


NOTE.—For similar decisions see Banking Law Journal Digest 
(Second Edition), § 315. , 
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the appellant, a banking corporation doing business at Vandervoort, in 
that county, to recover sums of money deposited with appellant for 
the purchase of United States government bonds of the Fourth or 
Liberty Loan issue. The complaint of Mrs. Affholter sought recovery 
on another item, which will be discussed separately, but on the issue 
referred to above cases were identical and will be disposed of together 
in this opinion. 

Affholter and his wife each subscribed for the purchase of bonds 
in the sum of $150, and the subscriptions were given through a can- 
vasser or solicitor who procured their signatures and deposited their 
subscription cards with appellant bank. Each of the cards signed 
by appellees, Affholter and wife, contained an agreement to take a 
bond of the denomination of $100 and one of the denomination of $50 
making a total of $150, and registered bonds were designated in the 
subscription cards as the kind to be purchased. The cards contained 
printed directions designating two kinds of bonds, one registered 
bonds and the other coupon bonds, and the word “coupon” had a line 
drawn through it, leaving the designation of registered bonds as the 
kind selected by the appellees. The following day after the sub- 
scriptions were taken, Mrs. Affholter called at the bank and deposited 
sufficient funds to cover the subscriptions of herself and husband and 
received from the bank a deposit slip reciting the names of the 
depositors, the amount deposited, the date thereof, and the words 
“deposited by Fourth Liberty Loan.” The bonds were ordered by 
the bank and received, but before they were called for by said 
purchasers, the bank vaults were robbed in the nighttime and the bonds 
were stolen. This occurred on November 13, 1918, three or four 
days after the bonds had been received by the bank. The bonds 
ordered and received by the bank were coupon bonds and not registered 
bonds, and the theory upon which appellees sought to recover the 
money from the bank was that they subscribed for registered bonds 
and deposited the funds to cover the purchase price of that kind of 
bonds, but that the bank had failed to carry out the instructions, and 
that the coupon bonds received by the bank in violation of the in- 
structions did not become the property of appellees. 

On the other hand, the contention of appellants in the trial below 
was that the subscription cards were not delivered to the officials 
of the bank for the purpose of designating the character of the bonds 
to be ordered, but were merely left at the bank for safe-keeping for 
the sales director of the Liberty Loan drive, and that no directions 
were given to the officials of the bank by appellees as to the kind 
of bonds to be ordered, and that the coupon bonds were ordered 
pursuant to the practice there for subscribers to accept coupon bonds. 

That was the issue presented in the trial below, and the court 
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submitted it to the jury on instructions which stated, in substance, 
that if appellees deposited the money with instructions to appellant 
to purchase registered bonds and that appellant failed to procure 
that character of bonds, it was liable for the money so deposited. 
The evidence was the same in each case and was sufficient to sustain 
the findings in favor of appellees. The printed subscription cards 
contained an agreement on the part of the subscriber to call at the bank 
at once and pay the subscription, and it also designated the character 
of bonds to be purchased. The cashier testified that the subscription 
cards were not delivered to the officers of the bank for the purpose 
of giving directions concerning the purchase of bonds, but were merely 
kept there for the benefit of the sales director. There were, however, 
no other directions given concerning the kinds of bonds to be pur- 
chased, and the jury were warranted in finding that the officers of 
the bank knew, or ought to have known, that the character of bonds 
desired was designated on the face of the subscription cards. That 
being true, it was the duty of the bank to take notice of the designation 
and order the character of bonds so designated. Failure to follow the 
instruction in that respect made the bank responsible for the return 
of the money in the event the designated bonds were not delivered 
to the subscribers. 

Error of the court is assigned in giving an instruction which it is 
said assumed the existence of the relation of agency between the 
bank and appellees in the purchase of the bonds; but we do not think 
that the instruction assumed the existence of that relation. If it did, 
however, there was no error, for it was undisputed that the money 
was deposited with the bank for the purpose of purchasing bonds. 
It is unimportant whether the bank was acting strictly as the agent of 
the subscriber or whether it was acting as a promoter of the loan 
drive; for, if it accepted funds for the purchase of bonds, it was 
responsible to the subscriber either for the return of the money or for 
the delivery of bonds designated in the subscription contract. 

There was no error of the court in the submission of the issues 
to the jury, nor was there any other prejudicial error occurring 
at the trial. 

The other branch of the suit instituted by Mrs. Affholter involved 
the question of liability for a coupon bond of the denomination of $100 
delivered by her to the bank for safe-keeping. She purchased the 
bond, and afterwards delivered the same to the bank for sake-keeping, 
and it was placed in the bank safe, which was burglarized on the 
night of November 13, 1918, and that bond together with many others 
belonging to other persons, was stolen. The bank kept a large iron 
safe with a combination lock on it, and inside of it was a manganese 
steel drawer or compartment which was burglar-proof, and was used 
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for the safe-keeping of money. The bonds—the one belonging to 
Mrs. Affholter and those belonging to numerous other persons, including 
officials of the bank—were not kept in the burglar-proof compartment, 
but were kept inside of the safe. The burglary was discovered the 
next morning after it occurred, and on examination it was found 
that the combination lock on the outside of the safe had been chopped 
off with an axe, and that explosive material had been inserted inside 
the lining of the door, which, when exploded, blew off the door or 
lock and permitted entrance. The money drawer or compartment was 
not entered. The testimony introduced by appellant was to the effect 
that all the bonds kept by the bank, including those which were the 
property of the bank itself and its officials, were kept in the same 
manner, and that that was the customary way to keep the bonds. 
There was also testimony to the effect that there was no room inside 
the money drawer to keep the bonds. 

It is earnestly insisted that there is no evidence to sustain the 
finding of negligence on the part of the bank for the loss of the bonds. 
We are of the opinion, however, that the evidence was legally sufficient. 
These bonds were coupon bonds, payable to bearer, and negligence 
is inferable from the fact that they were kept, not in the burglar- 
proof compartment of the safe, but in the part of the safe which was 
insufficient to resist the attack of a skillful burglar. Appellant was, 
with respect to the keeping of this particular bond for Mrs. Affholter, 
a gratuitous bailee and was liable only for gross negligence. Wear v. 
Gleason, 52 Ark. 364, 12 S. W. 756, 20 Am. St. Rep. 186; Baker 
v. Bailey, 103 Ark. 12, 145 S. W. 532. But it was a question for 
the jury to determine whether or not, under the circumstances, it did 
not constitute gross negligence to keep in an insecure place government 
bonds, payable to bearer, which could not be readily identified. We 
cannot say that the jury were not warranted in drawing the inference 
of gross negligence from the circumstances in the case. The court 
submitted this feature of the case to the jury on instructions which 
permitted recovery on the finding by the jury of failure of appellant 
to exercise ordinary care; but the same kind of instructions were re- 
quested and given at the instance of counsel for appellant, and it is 
unnecessary for us to determine whether or not those instructions were 
correct. We have examined the instructions carefully and do not find 
anything prejudicial to appellant’s rights. 

We find no error in either of the judgments, and the same are 
therefore affirmed. 
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“PAY TO THE ORDER OF ANY BANK OR 
BANKER.” 


“RECEIVED PAYMENT THROUGH DENVER 
CLEARING HOUSE.” 


Interstate Trust Company v. United States National Bank, gaa Court 
of Colorado, November 3, 1919. 185 Pac. Rep. 260 


An indorsement on the back of a check, “to the order of 
any bank or banker,” is not restrictive. Neither is an indorse- 
ment reading “received payment through the Denver Clearing 
House.” Both are general indorsements and guarantee the gen- 
uineness of the check. Where a drawee bank pays checks so 
indorsed and later finds out that the payees’ names were fraud- 
ulently altered, it may recover the amount of the checks from 
the indorsing banks. 


Error to District Court, City and County of Denver; John H. 
Denison, Judge. 

Action by the United States National Bank against the Inter- 
state Trust Company and another. Judgment for plaintiff, and 
defendants bring error. Affirmed. 

Symes & Stephens and Ivor O. Wingren, all of Denver (Fred 
Farrar, of Denver, of counsel), for plaintiff in error Interstate Trust 


Co. 


Hughes & Dorsey and E. I. Thayer, all of Denver, for plain- 
tiff in error First Nat. Bank. 

Rogers, Ellis & Johnson and Albert A. Reed all of Denver, (Percy 
Robinson, of Denver, of counsel) for defendant in error. 


BAILEY, J. The action was by defendant in error to recover 
from either or both of the plaintiffs in error the amounts paid on 
eight checks, aggregating $2,735.16, which had been paid to plaintiff 
in error, The First National Bank, for The Interstate Trust Com- 
pany, through the Clearing House. It was later discovered that 
one of the checks had been presented from another source, and the 
amount thereof was eliminated from the suit, leaving the demand 
“2,680.16, without interest.” 

The checks in question were deposited by one George Kelson, an 
employee of The Post Coal & Iron Company, who it appears, had 
erased the name of the original payees and inserted his own therein, 
and then deposited them to his credit with The Interstate Trust 
Company. The checks were endorsed by the trust company as 
follows: “Pay to the order of any bank or banker—previous endorse- 


NOTE.—F similar decisi Banking La urnal Digest 
(Second Edition), §.438, 462, 463, ai 
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ments guaranteed,” and deposited it to its credit with The First 
National Bank. The latter bank endorsed the same: “Received 
payment through the Denver Clearing House,” and presented them 
to defendant in error, the drawee, who paid the checks through the 
clearing house. It appears that the transactions in question oc- 
curred between the 18th day of November and the Ist day of De- 
cember, 1916, and that the fraud was discovered on December 19th 
next thereafter, when another check was deposited by Kelson with 
The Interstate Trust Company, upon which payment was stopped 
upon notice to the drawee bank by the trust company. Later this 
suit was brought by The United States National Bank. Findings 
and judgment were in its favor and that judgment is now here for 
review. 

It is a settled rule that a person who presents for payment 
checks such as are here involved guarantees the genuineness of the 
check and the drawee bank need concrn itself with nothing but the gen- 
uineness of the signature, and the state of the account with it of the 
drawee. In Leather Manf. Bank v. Merchants’ Bank, 128 U. S.. 35, 9 
Sup. Ct. 4, 32 L. Ed. 342, upon this point the Court said: 


“One who, by presenting forged paper to a bank, procures the pay- 
ment of the amount thereof to him, even if he makes no express warran- 
ty, in law represents that the paper is genuine, and, if the payment is made 
in ignorance of the forgery, is liable to an action by the bank to recover 
back the money which, in equity and good conscience, has never ceased 
to be its property.” 


In Espy v. Bank of Cincinnatti, 18 Wall. 604, 21 L. Ed. 947, 
cited with approval in the foregoing case, it is said in the syllabus: 


“That where a party to whom such a check is offered sends 


it to the bank on which it is drawn for information, the law pre- 
sumes that the bank has knowledge of the drawer’s signature and 
of the state of his account, and it is responsible for what may be 
replied on these points. 

“That unless there is something in the terms in which infor- 
mation is asked that points the attention of the bank officer beyond 
these two matters, his response that the check is good will be 
limited to them, and will not extend to the genuineness of the filling- 
in of the check as to payee or amount.” 


In Bank of Commerce v. Union Bank, 3 N. Y. 230, it is de- 
clared in the syllabus: 


The payment of a bill by the drawee is ordinarily an admission 
of the drawer’s signature, which he is not afterwards, in a con- 
troversy between himself and the holder, at liberty to dispute. * * * 
But the reason of the rule fails, and the rule itself does not apply, 
where the forgery is not in counterfeiting the name of the drawer, 
but in altering the body of the bill.” 
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In Rhodes v. Jenkins, 18 Colo. 49, 31 Pac. 491, 36 Am. St. Rep. 
263, the foregoing decision was cited with approval. 

It is urged by plaintiffs in error that the endorsements: “Pay 
to the order of any bank or banker—previous endorsements guar- 
anteed,” made by The Interstate Trust Company, and “Received 
payment through the Denver Clearing House,” by The First Na- 
tional Bank, were collection, or restrictive endorsements, and that 
the endorsers guaranteed nothing as to the genuineness or worth 
of the paper. A restrictive endorsement is such only when it pro- 
hibits further negotiation of the paper, constitutes the endorsee 
merely the agent of the owner, or vests the title in the endorsee 
in trust for, or to the use of, some other person. Section 4499, 
R. S. 1908. The authorities are practically unanimous that en- 
dorsements such as the ones under consideration can have no such 
limited or restricted effect. Crawford on Negotiable Instruments 
(1916 Ed.) 78, 79, 130, 132; Nat. Bank of Commerce v. Bossermeyer, 
101 Neb. 96, 162 N. W. 503, L. R. A. 1917E, 374; First Nat. Bank 
of Belmont v. First Nat. Bank of Barnesville, 58 Ohio St. 207, 50 
N. E. 723, 41 L. R. A. 584, 65 Am. St. Rep. 748; First Nat. Bank 
of Crawfordsville v. Indiana Nat. Bank, 4 Ind. App. 335, 30 N. E. 
808, 51 Am. St. Rep. 221; Woods v. Colony Bank, 114 Ga. 683, 40 
S. E. 720, 56 L. R. A. 929; New York Produce Exchange Bank v. 
Twelfth Ward Bank, 135 App. Div. 52, 119 N. Y. Supp. 988. 

In National Bank v. Bossermeyer, supra, the court in discussing 
the effect of the endorsement: “Pay to any bank or banker; all 
previous endorsements guaranteed,” said: 

“Is the indorsement restrictive? Whatever may have been 
held before the enactment of the Negotiable Instruments Act, it is 
clear that the question must be determined by the provisions of 
that statute, * * * as follows: ‘An indorsement is restrictive which 
either: First—prohibits the further negotiation of the instrument; 
or, second—constitutes the indorsee the agent of the indorser; or, 
third—vests the title in the indorsee in trust for or to the use of 
some other person. But the mere absence of words implying power 
to negotiate does not make an indorsement restrictive.’ 

“There is nothing on the face of this indorsement which pro- 
hibits the further negotiation of the instrument or constitutes the 
indorsee the agent of the indorser, or vests title in the indorsee in 
trust for the use of some other person, and hencé, by the most 
elementary principles of statutory construction, the plain meaning 


of the language must be observed, and it must be held that the 
indorsement was not restrictive.” 


It is also urged by plaintiffs in error that by reason of certain 
rules and regulations of the Denver Clearing House, with which 
all banks are familiar, the endorsements in question are taken to 
be collection endorsements only, and therefore regardless of what 
the law may be, defendants in error are in effect estopped to deny 
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that the endorsements are collection endorsments only. It is well 
settled, however, that unrestricted endorsements cannot be varied 
either by parol evidence, or evidence of custom in business, for the 
reason that the statute definitely defines their meaning and con- 
trols their effect. Martin v. Cole, 3 Colo. 113; Dunn v. Ghost, 5 
Colo. 134; Torbert v. Montague, 38 Cole. 327, 87 Pac. 1145; Corn 
Exchange Bank v. Nassau Bank, 91 N. Y. 74, 43 Am. Rep. 655; 
Moody v. First Nat. Bank, 19 Tex. Civ. App. 278, 46 S. W. 660; 
State Bank v. Cumberland Savings & Trust Co., 168 N. C. 605, 85 
S. E. 5, L. R. A. 1915D, 1138; Nat. Bank v. Bossermeyer, supra; 
N. Y. Produce Exchange Bank v. Twelfth Ward Bank, supra. 


By the weight of authority, under such circumstances as are 
disclosed in this case, The United States National Bank was 
bound only to knowledge of the genuineness of the signatures on 
the checks in question, and the state of the drawer’s account with 
it. It is true also, both on principle and authority, that by the 
endorsements on the checks the plaintiffs in error gauranteed the 
genuineness of the paper, that all prior holders had good title, and 
the capacity to contract. Indeed, this is affirmatively made the 
effect of such endorsements by the Negotiable Instruments Act 
itself, § 4529, R. S. 1908. 

The judgment is correct and should be affirmed. 

Judgment affirmed. 


PASSBOOK RULES FOR BANK’S PROTECTION. 


Los frome Investment Company v. Home Savings Bank of Los Aaorien, 
Supreme Court of California, July 17, 1919. 182 Pac. Rep. 


The plaintiff corporation was a depositor in the defendant 
bank. An employee of the plaintiff fradulently obtained a num- 
ber of checks signed by the plaintiff, on which he forged the 
payees’ indorsements and collected the checks. The plaintiff's 
pass-book contained a printed stipulation that, unless it reported 
to the bank checks paid on forged indorsements within ten days 
after receiving the cancelled checks, it should be deemed to have 
consented to the payment, thereby releasing the bank from liability. 
It was held that this rule was no protection to the bank because 
it could not show that it had been called to the attention of one 
of the plaintiff’s officers or that the plaintiff had otherwise as- 
sented to it. 


Appeal from Superior Court, Los. Angeles County; Fred H. Taft, 
Judge. 


NOTE.—For similar decisions Banking Law urnal Digest 
(Second Edition) § 367. ” ” 





16 THE BANKING LAW JOURNAL 


Action by the Los Angeles Investment Company, a corporation, 
against the Home Savings Bank of Los Angeles, a corporation. From 
judgment for defendant, plaintiff appeals. Reversed. 

Flint & Jutten and L. W. Jutten, all of Los Angeles, for appellant. 

Herbert J. Goudge, Charles L. Chandler, and Goudge, Williams, 
Chandler & Hughes, all of Los Angeles, for respondent. 


OLNEY, J. This is an action to recover $16,009.20, the aggregate 
of certain checks drawn by the plaintiff upon its deposit account with 
the defendant bank and paid by the latter on forged indorsements. The 
defendant had judgment in the court below, and the plaintiff appeals. 

The material facts are not in dispute, and are these: 

The plaintiff is a large concern in Los Angeles, engaged in many 
lines of the real estate business. Among other activities, it acted as a 
solicitor and broker of fire insurance, and had a separate department 
for attending to this class of business. The manager of this department 
was one F. R. Emory. As might be supposed, the business of the de- 
partment required the constant making of disbursements, which were 
made by check. Emory had no authority to sign checks, and the method 
of obtaining them was for the insurance department to prepare a demand 
or requisition for the payment, showing what it was for and to whom 
it was to be made. This requisition was then transmitted to the account- 
ing department, where it was examined and, if found correct, approved 
and entered on the plaintiff’s books. A check in accordance with the 
demand was then prepared and presented with the approved demand 
to the officers authorized to sign checks. Upon being signed, it was re- 
turned to the insurance department for delivery to the party to whom 
payment was to be made. So far as appears, there would seem to be 
no substantial difference between the system adopted by the plaintiff for 
the signing of checks and making of disbursements and those followed 
by most large concerns. 

Beginning with February 17, 1914, and ending September 11, 1915, 
Emory prepared a series of some 20 demands on behalf of his department 
for checks in payment of ostensible claims against the company which 
did not in fact exist. Several of the demands gave a purely fictitious 
name as the name of the party to be paid. In the other cases the name 
of a person known to Emory was used, but such person had nothing 
whatever to do with the matter, was utterly ignorant of it, and Emory 
had no intention of making any payment to him. The demands in some 
cases appeared to be for return of premiums. In the other and the 
majority of cases they appeared to be in settlement with an agent for 
premiums collected by the company. 

Checks were signed by the officers of the company in accordance 
with these demands and returned to Emory for delivery to the ostensible 
payees. Upon their receipt, Emory indorsed them in the name of the os- 
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tensible payees, then indorsed his own name, and secured their payment, 
in most cases by direct presentation to the defendant, and in other cases 
through other banks. 

In addition to the 20 checks so signed upon false demands, there 
was one check signed upon a bona fide demand and in favor of a genuine 
payee, which Emory instead of delivering, realized upon in similar fash- 
ion by forging the payee’s indorsement. 

During the period between the first and the last of these checks, the 
bank sent the usual bank statement with canceled checks to the plaintiff 
every half month; the statement specifying that claims or exceptions 
must be made within 10 days or the account would be considered correct. 

The general rule must be conceded that the undertaking of a bank 
is to pay out the depositor’s money only on the order of the depositor 
and in accordance with that order. If it pays out money on a check 
drawn to order, as were the checks in this case, upon a forged indorse- 
ment of the payee’s name, it has not paid in accordance with the depos- 
itor’s order, and, the absence of anything further, has no right to charge 
such payment against the depositor’s account. 

To escape from the operation of this elementary rule, the bank ad- 
vances five defences: 

First, that it was not negligent in paying on the forged indorsements. 

Second, that the checks were drawn to fictitious payees and were 
therefore, in effect, payable to bearer, with the result that the payments 
to Emory, who was the bearer, were in accord with the terms of the de- 
positor’s order. 

Third, that the depositor was guilty of negligence which induced or 
contributed to the payments and therefore was estopped from insisting 
on the responsibility of the bank. 

Fourth, that the rendition of the half-monthly statements to the 
plaintiff and the latter’s failure to object thereto constituted a stated 
account between the parties which could not be gone behind. 

Fifth, that the plaintiff had not offered to return the checks in 
question, and this was a condition precedent to its right of recovery. 

In regard to the first defense, want of negligence on the part of the 
bank, it is evident on very slight consideration that it is wholly immaterial 
whether the bank was negligent or not in paying on the forged indorse- 
ments. The obligation of the bank is not merely to use reasonable care 
to pay on the depositor’s order and in accordance therewith. Its un- 
dertaking and obligation are absolute that it will pay only in that man- 
ner. If we have the simple case of a payment on a forged indorsement 
without anything further, it makes no difference how careful the bank 
was in making payment or how impossible of detection the forgery was. 
That is a risk which the bank and not the depositor assumes. 3 R. C. L. 
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p. 542; 1 Morse on Banks & Banking, § 474; Otis Elevator Co. v. First 
Nat. Bank, 163 Cal. 31, 38, 124 Pac. 704, 41 L. R. A. (N. S.) 529. 

As to the second defense, it is true that paper drawn to the order 
of a fictitious payee is payable to bearer, and if the checks here are of that 
character the bank was justified in paying them. But it is also true that 
paper is not considered as drawn to a fictitious payee where the maker 
did not know it to be so drawn but believed the payee designated to be 
an existing person. 8 Corpus Juris, 179; Hatton v. Holmes, 97 Cal. 
208, 31 Pac. 1131. 

It is also true that the payee named in several of the checks had no 
existence in the mind of Emory, and that the payees named in all of the 
others with one exception—that prepared on a bona fide demand—were 
persons to whom Emory did not intend the checks to come. As to Emory, 
the payees, with the single exception noted, were all fictitious. The ques- 
tion is: Were they fictitious as to the plaintiff company. 

The answer to this question obviously depends upon whether Emory’s 
intention that the checks be made payable to persons who were not to re- 
ceive the paper, who were nonexistent. so far as the checks were con- 
cerned, is attributable to the company. The bank’s counsel in their 
brief say: 


“But appellant did intend something when it issued the checks. 
What was it? It intended that the money be paid to the person to 
whom Emory intended it to be paid—and the money was so paid.” 


This is the very crux of the matter. But is it true? Plainly it is 
not. Emory did not execute the checks on behalf of the company. It is 
the intention of the officers who did that must be taken to be the in- 
tention of the company. The execution of the checks was one within 
the scope of their authority, not within that of Emory. As to these of- 
ficers, it is plain that they did not intend to execute checks to fictitious 
parties or to pay money to the person to whom Emory intended it should 
be paid, to wit, himself. They intended to pay money to what they 
believed to be existent persons, and, this being so, the checks cannot be 
considered as made to fictitious payees. 


Nor is the company bound by the guilty knowledge of Emory. That 
knowledge was adverse to his company and such as in the nature of 
things he would not communicate to it. It is elementary that a principal 
will not be charged with knowledge of an agent under such circumstances. 

There is eminent authority to sustain the foregoing views. In Ship- 
man v. Bank, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. 
Rep. 821, the facts and contentions are practically identical with those 
of the case at bar. One Bedell, an employe of the plaintiff’s and in 
charge of their real estate department, secured from time to time checks 
of the plaintiffs with which to pay parties whom Bedell represented were 
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borrowing money from or through the plaintiff. Some of these alleged 
borrowers were real persons, who were not, however, borrowing any 
money and to whom Bedell had no intention of delivering the checks. 
Others were nonexistent persons. The checks were in each case made 
payable to the order of the alleged borrower. Bedell, on receiving the 
checks, forged the names of the ostensible payees, and had the checks pre- 
sented to the defendant bank on whom they were drawn, which paid them. 
The amount involved was very large, and the case was elaborately present- 
ed and argued by eminent counsel. In reply to the contention that the 
checks were payable to fictitious persons and therefore to bearer, the court 
said (126 N. Y. 330, 331, 27 N. E., 374, 12 L. R. A. 791, Am. Rep. 281) : 


“It is claimed by the defendant that the 16 checks made payable 
to the order of persons having no existence were, in legal effect, 
payable to bearer. It is provided by statute that paper made payable 
to the order of a fictitious person and negotiated by the maker has the 
same validity ‘as against the maker and all persons having knowledge 
of the facts, as if payable to bearer.’ 1 R. S. 768, § 5. 

“We are of the opinion, upon examination of the authorities cited 
by counsel on both sides, that this rule applies only to paper put into 
circulation by the maker with knowledge that the name of the payee 
does not represent a real person. he maker’s intention is the 
controlling consideration which determines the character of such paper. 
It cannot be treated as payable to bearer unless the maker knows the 
payee to be fictitious and actually intends to make the Ay oF 
to a fictitious person. Irving National Bank v. Alle N. Y. 536; 
Turnbull v. Bowyer, 40 N. Y. 456 [100 Am. Dec. sy, Vagliano v. 
Bank of England, L. R. 22 Q. B. D. 103; s. c. on appeal 23, Q. B. 243; 
Armstrong v. Pomeroy Nat. Bank, 46 Ohio St. 512 [22 N. E. 866, 6 
L. R. A. 625, 15 Am. St. Rep. 655, 7 Railway and Corporation Law 
journal, 114]; Gibson v. Minet, 1 H. Black. 569. 

“The findings of the referee that the plaintiff’s in good faith believed 
that the names of the payees represented real persons, entitled to 
receive from them the amount of the check in each case, having been 
led to believe this by the fraudulent contrivances of Bedell, and that 
they intended that Bedell should deliver the check to a real payee therein 
named and that they did not intend that they should go into circulation 
or be paid by defendant otherwise than through a delivery to and 
indorsement by the payee named; and that plaintiffs gave no authority 
to Bedell to indorse the name of the payee, or to put the checks into 
circulation, and that no one in fact relied on any appearance of 
authority, derived from the plaintiffs, in Bedell to indorse the payee’s 
name upon the checks or to put them in circulation—dispose of this 
question. The indorsement of the names of the fictitious payees upon 
the checks, with intent to deceive and to put the checks in circulation, 
constituted the crime of forgery by means of which, and without any 
fault of the plaintiffs, payment was obtained thereon. The defendant 
does not occupy any different position with reference to the checks 

payable to fictitious payees than it does with reference to those payable 
to real parties whose indorsements were forged. 

“Bedell, of course, knew that the payees were fictitious, but he 
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was not acting within the scope of his employment, but in carrying 
out a scheme of fraud upon the plaintiffs, and under such circumstances 
his knowledge cannot be imputed to his principals. Frank v. Chemical 
Nat. Bank, 84 N. Y. 209 [38 Am. Rep 501]; Weisser v. Denison, 10 
N. Y. 68 [61 Am. Dec. 731]; Welsh v. German American Bank, 73 
s oy [29 Am. Rep. 175]; Cave v. Cave, L. R. 15 Ch. Div. 


As to the third defense, that the plaintiff was guilty of negligence 
which induced or contributed to the payment of the checks by the bank, 
the only negligence claimed is in the officers of the plaintiff signing the 
checks on the false demands or requisititions of Emory, and in the failure 
of the plaintiff to discover the forgeries more promptly. The lower 
court found such negligence, and it is urged upon us that the question 
being one of the fact is concluded on appeal by such finding. This is 
not true, of course, if there is no conflict in the evidence (and there is 
none), and the conclusion of negligence is one of which cannot reasonably 
be drawn from the probative facts put in evidence. We are much in- 
clined to the opinion that negligence cannot be reasonably inferred from 
the probative facts in this case. The company had rather an elaborate 
system of approving, checking, and entering demands before checks 
were drawn to pay them. It was as we have said, very similar to the 
systems found in other large corporations. Complaint is chiefly made 
that the company relied upon the honesty of its heads of departments 
and the regularity on their face of the demands or requisitions which 
such heads approved, and make no investigation to determine whether 
such demands were fraudulent or not. But trust must be placed in some 
one (Kohn v. Sacramento, etc., Co., 168 Cal. 1, 141 Pac. 626; The 
Yamato v. Bank, 170Cal. 351, 149 Pac. 826), and necessarily in heads 
of departments. If trusting them in regard to demands for checks for 
disbursements regular upon their face is negligent, so it would be negli- 
gence to trust them in a hundred other ways in which it is within their 
power to defraud their employer. Business could not be conducted on 
any such basis. It is impossible for any large concern to investigate 
minutely in advance every demand for disbursement necessary for it 
to make in its daily business. The delay and expense of so doing would 
be too great. 

But however this may be, even if the company were guilty of negli- 
gence in signing the checks upon the fraudulent demands of Emory, 
it is plain that such negligence did not contribute to or induce the ac- 
ceptance by the banks of the forged indorsements. The forgery of the 
indorsements was entirely distinct from the issuance of the checks on 
false demands, and there was no relation between them. This is clearly 
shown by the fact that Emory could just as easily have forged indorse- 
ments on and secured the payment of checks issued on genuine de- 
mands, and in fact did so in one instance. 
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The other particular in which it is claimed that the plaintiff was 
negligent is, as we have said, that the plaintiff did not examine more 
carefully the cancelled checks as they were returned to it, and discover the 
forgeries earlier. The plaintiff did indeed make some examination of the 
returned checks to see that the indorsements were regular. But a de- 
positor is not bound to examine the indorsements on returned checks. 
He is bound within a reasonable time to ascertain the geniuneness of 
the checks themselves (Janin v. London, etc., Bank, 92 Cal. 14, 27 Pac. 
1100, 14 L. R. A. 320, 27 Am. St. Rep. 82); but, as to indorsements, 
the rule and its reason are correctly stated in Shipman v. Bank, supra. 


“The defendant’s contract was to pay the checks only upon a 
genuine indorsement. The drawer is not presumed to know, and in 
fact seldom does know, the signature of the payee. The bank must, 
at its own peril, determine that question. It has the opportunity, by 
requiring identification when the check is presented, or a responsible 
guaranty from the party presenting it, of ascertaining whether the 
indorsement is genuine or not. When it returns the check to the 
depositor, as evidence of a payment made by his direction, the latter 
has the right to assume that the bank has ascertained the fact to be 
that the indorsement is genuine.” 


As to the fourth ground of defense, that there was an account stated 
between the parties by reason of the rendition of semimonthly state- 
ments by the bank to the plaintiff and no objection made by the plaintiff, 
it is the rule that an account stated may be opened for the fraud or 
mistake shown. ‘The mistake in this case is plain, and the rule is as 
applicable to an account stated between a bank and a depositor as to any 
other. Shipman v. Bank, supra; Jordan Marsh Co. v. Shawmut Nat. 
Bank, supra; Janin v. London, etc., Bank, supra; 3 R. C. L. 532. 

A further question, however, presents itself upon this point. In 
the front of the passbook, used by the plaintiff up to June, 1914, is a 
printed statement headed “Agreement with Depositor,” and reading as 
follows (the italics are ours) : 


“It is also further expressly agreed and declared that it is a con- 
dition upon which the Globe Savings Bank accepts the deposits of, pays 
the checks of and does business for the depositor herein named, that when- 
ever this book may be written up by the said bank and returned to said 
depositor with checks drawn by said depositor on, and paid by said bank, 
and other vouchers, by personal delivery, messenger, mail or otherwise, 
said depositiors shall, within 10 days after receipt thereof make such 
examination of the account and the returned vouchers and checks as 
will satisfy him (or her) of their correctness, genuineness and regularity, 
both as to face and indorsements, and that a failure by said depositor 
to report in writing anything to the contrary to said bank within 10 
days after such delivery, shall be deemed positive and conclusive 
evidence that the examination as above has been made by said deposi- 
tor, and that the account and checks and vouchers have been found 
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correct in all the particulars above indicated, and that after the 
said 10 days shall have elapsed without objection or notice to the 
said bank of errors or omissions, the said depositor shall not have the 
right as against the said bank to question or dispute the genuineness, 
regularity or correctness of the said account, vouchers, or checks 
or any of them concerning the amount thereof, or the signatures or 
other writing on the face of said checks or the indorsements, or other 
writings on the back thereof.” 


This statement is not signed by the plaintiff, nor is there any showing 
that it was called to the plaintiff’s attention or wittingly agreed to by it. 
It is just the character of thing that the average man would not trouble 
to read, or reading would fail to appreciate the significance of the in- 
clusion in it of “indorsements,” and the fact that it very materially 
changed the usual obligation of a bank to its depositors. There is no 
reason, so far as we know, why a depositor may not make such an agree- 
ment if he deliberately chooses to do so, unreasonable as it is. But it is 
evident that the statement comes in the category of “traps for the un- 
wary,” and before such statement can be given effect as a contract bind- 
ing upon the depositor and changing in a substantial particular the re- 
lation which presumably he thought he was entering into, it must appear 
affirmatively that he consented and agreed to it either by being required 
to sign it or by having his attention particularly called to it. It is not 
sufficient merely that it appears in the front of the pass book. The case 
is not one in which the party must know that he is accepting a contract, 
as where he is accepting an insurance policy, and should therefore realize 
the necessity of acquainting himself with its terms. For this reason it 
does not come within the principle of such cases as Madsen v. Mary- 
land Casualty Co., 168 Cal. 204, 142 Pac. 51. It is more nearly analogous 
to the case of special conditions or limitations printed on the back of a 
railroad ticket. It is also to be noted that probably the passbook never 
came to the attention of any responsible officer of the plaintiff authorized 
to make contracts. The actual handling of the passbook and the making 
of deposits is ordinarily in the case of large concerns intrusted to some 
subordinate. The case comes within the principles discussed on pages 
260 to 263 of 9 Cyc. and is not distinguishable from Neumann v. National 
Shoe, etc., Exch., 26 Misc. Rep. 388, 56 N. Y. Supp. 193 and Ackenhau- 
sen v. Peoples’, etc., Bank, 110 Mich. 175, 68 N. W. 118, 33 L. R. A. 
408, 64 Am. St. Rep. 338. 

In order for the bank to avail itself of the statement as a contract 
made by the plaintiff, it was necessary for the bank to prove that the 
statement had been called to the attention of some responsible officer of 
the company. Without this it cannot be fairly said that it was accepted 
or consented to by the company, and nothing of this sort appears. 

We are not unaware of the numerous authorities holding that a 
rule or regulation printed in a savings bank passbook accepted by the 
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depositor is binding upon him. Practically all, if not all, of these cases, 
however, are cases wherein either the circumstances were such that the 
consent of the depositor to the by-law, reasonably appeared, or the bank 
was a mutual one, the members of which were the depositors who as 
members were bound by the bank’s rules. In practically all of them also 
the rule involved was a reasonable and customary one, which presumably 
the depositor would be aware of as an ordinary incident of the relation of 
savings depositor and bank. The matter is discussed at some length in 
Ackenhausen v. People’s Savings Bank, supra, and with that discussion 
we agree. 


SET OFF AGAINST INSOLVENT BANK. 


Smedley v. Mauney, Supreme Court of Arkansas, November 24, 1919. 
215 S. W. Rep. 890. 


A depositor in an insolvent bank may set the deposit off 
against money owing by him to the bank only when he owned 
the deposit at the time of the failure. A deposit purchased 
or acquired by him after the failure cannot be set off against 
his indebtedness to the bank. 


Appeal from Pike Chancery Court; Jas. D. Shaver, Chancellor. 

Suit by W. J. Mauney and others against S. L. Smedley and 
others. Judgment for plaintiffs, and defendants appeal. Reversed 
and remanded. 

W. S. Coblentz, of Murfreesboro, for appellants. 

Langley & Johnson, of Murfreesboro, for appellees. 


HUMPHREYS, J. Appellees, sons and heirs of M. M. 
Mauney, deceased, who was a director and stockholder before his 
death in the Diamond State Bank in the town of Kimberley, 
brought suit against the appellants, all of whom were stockholders 
and a part of whom were directors in said bank, to recover out of 
the assets of the bank $150 paid by them on the indebtedness of 
said bank, alleging that said bank owned personal property out 
of which said indebtedness should be paid; also, alleging the neces- 
sity of a master to state an account, in order to determine the rights 
and equities of the several appellants. The prayer of the bill was 
for the appointment of a master, the seal of the property, and a 
division of the proceeds thereof according to the respective rights 
and equities of the several parties. 


NOTE.—F similar decisions Banking La ournal Digest 
(Second Edition) § 492-538. Fe v4 
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A separate answer was filed by W. C. Rodgers, one of the ap- 
pellants, denying that he was a stockholder in said bank at the time 
it failed, and, by way of cross-bill, claiming an indebtedness due 
him from the bank on account of a deposit in the sum of $115. 
Appellants S. L. Smedley and W. M. Kizzia filed a joint answer 
and cross-complaint, consenting to a sale of the property, and al- 
leging that at the time of the failure of the bank it owed S. L. 
Smedley $69, and W. M. Kizzia $71, on account of deposits; that, 
at the time of the failure of the bank, appellee W. J. Mauney was 
indebted to the bank in the sum of $300 on account of an over- 
draft. The prayer of the cross-bill was that W. J. Mauney be re- 
quired to pay the defunct bank his overdraft of $300. 

W. J. Mauney admitted the overdraft, but claimed the right 
to an offset on account of owning a one-half interest in a deposit 
of $925 which the bank owed his father. M. M. Mauney, at the 
time the bank failed. 

The cause was submitted to the court upon the pleadings and 
the following agreed statement of facts: 


“The Diamond State Bank was insolvent at the time it closed 
its doors, April, 1913. That M. M. Mauney, the father of the 
plaintiffs, was one of the directors, and defendants Kizzia and 
Smedley were depositors and directors. That M. M. Mauney and 
these defendants borrowed money to fy other depositors, and that 
the plaintiff paid the balance of $150 and interest, making $181. 
That M. M. Mauney has since the time of the failure of the bank 
died, and the plaintiffs were two of his heirs, and that they pur- 
chased the interest of the other heirs in M. M. Mauney’s estate, and 
there were six heirs of M. M. Mauney. That at the time of the 
failure of the bank defendant Kizza had on deposit $71, and defendant 
Smedley had on deposit $69. That M. M. Mauney had on deposit $952. 

“That the property asked to be sold in plaintiffs’ complaint 
sold for $200. That W. C. Rodgers has a valid claim of $115. 

“That at the time of the failure of the bank, plaintiff W. J. 
Mauney had an overdraft with said bank of $300.” 

The court found that W. J. Mauney was entitled to offset his 
overdraft of $300 against his one-half interest in the $925 deposit 
of his father, which amount the bank owed his father at the 
time it failed, and refused to give judgment against W. J. Mauney 
for the amount of $300 overdraft and interest thereon, less $77.57 
on account of one-half of the proceeds from the sale of the assets 
of the bank, after paying the officers $44.85 as costs accumulated in 
the proceedings. 


The only issue presented by the appeal is whether or not the 
court erred in permitting the overdraft of W. J. Mauney to be offset 
by the one-half interest in the deposit of $925, a part of which he 
inherited from his father, and a part of which he bought from the 
other heirs after the bank failed. The doctrine of set-off between 
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a failing debtor and creditor is only applicable as to demands and 
counter demands existing between them at the time of failure. It 
has reference to mutual accounts only, existing between the parties 
at that time. Claims purchased or acquired after the failure of the 
insolvent cannot be offset against a debt due said insolvent. 3 
R. C. L. pp. 253 and 647; 14 R. C. L. 656; 21 L. R. A. 280. 

On account of the error indicated, the decree is reversed, and 
the cause remanded for decree in accordance with this opinion. 


ACTION TO RECOVER LICENSE FEE FOR 
CHRISTMAS SAVINGS CLUB PLAN. 


Landis Christmas Savings Club v. Merchants’ National a Cape 
Court of North Carolina, November 5, 1919. 100 S. E. Rep. 607 


The plaintiff company entered into a contract with the 
defendant bank, by which it agreed to give to the bank an ex- 
clusive license to use for a period of five years its system of 
operating a “Christmas Savings Club,” representing that it had 
a patent and copyright on the plan and was in a position to 
sell the exclusive right to use it. After three years another 
bank in the same town started a similar club under a contract 
with a different Christmas Club company. The defendant bank 
then refused to pay the license fee and when it was sued for 
the amount it offered to show that the plan was not a proper 
subject of patent or copyright and that, therefore, the plaintiff’s 
representation as to exclusive use of the plan was untrue. The 
bank claimed that this fact freed it from liability under the 
contract. The court refused to receive this testimony and 
judgment was given for the plaintiff. On appeal it was held 
that the testimony should have been admitted and a new trial 
was ordered. 


Appeal from Superior Court, Forsyth County; Bryson, Judge. 

Action by the Landis Christmas Savings Club against the 
Merchants’ National Bank. Judgment for plaintiff, and defendant 
appeals. New trial. 


Thomas Maslin’s testimony, referred to in the opinion, follows: 

I was vice president and cashier of the Merchants’ National 
Bank during the period covered by these contracts referred to in 
this case. We used plaintiff’s system 1914, 1915, and 1916. We 
paid them the license fee under the contract for those three years; 
the first year was $100, and the next year they reduced it to $80, and 
the next year it was $80. Our bank spent a great deal of money 
in advertising this system. In the three years we spent something 
over $600 in advertising, and we employed an office man to handle 
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that ess at about $50 a month. We also bought between $200 
and equipment, such as filing cabinets and trays, etc., for the 
handling of this system. In December, 1915, we found out, 
through newspaper advertisement, that another system was being 
operated in this city on identically the same plan, and in the same 
month I learned that Wachovia Bank & Trust Company, of Win- 
ston-Salem, N. C., was operating a system identical with Landis 
system, ascending and descending class, 1 cent and 2 cents a week, 
going up, and same amounts coming down. According to the 
Landis system we had Class 2, ascending, and Class 2a, descending, 
and Class 5, ascending, and Class 5a, descending. For instance in 
Class 2 a person would start in to pay 2 cents a week on the 20th 
of December, and the next week he would pay 4 cents, and the 
next week 6 cents, and so on, progressing 2 cents a week until the 
end of the term of 50 weeks. At the end of the term we would 
pay him $25.50, which included interest. Class 2a is the reverse of 
that. Class 5 and 5a is on the same principle, only paying 5 cents 
a week instead of 2 cents. The advertising matter, cards, etc., used 
in this case was what was sold to defendant by plaintiff. The bank 
holds one card and the subscriber holds the other card; the sub- 
scriber brings his card to the bank with his payments weekly, and 
has his card punched. The card merely specifies the amount to be 
paid in, and we paid the interest on it for the average time, which is 
a separate proposition. The card represents the whole system. I 
had a conversation with the representative of the defendant com- 
pany, who came here to negotiate the contract with our bank. 

Q. Please state where he was and when it was and what repre- 
sentations were made to you about it that induced you to enter into 
it, if any? (Plaintiff objects; objection sustained; defendant ex- 
cepts.) 

I am acquainted with other systems of like kind and character 
with that of the Landis s¥stem in use at the end of the third year 
of our contract. They are: The Wrightson Company, of Phila- 
delphia, the United Savings System Company, of Lancaster, Pa.; 
the Goodman Company, Memphis, Tenn.; I. S. Call, Savannah, Ga.; 
the Ready Money Club, Greensboro; Geo. D. Barnard & Co., St. 
Louis, Mo.; Young & Selden, Baltimore, Md. Our bank did not 
have any trouble with the plaintiff up to the time Wachovia Bank 
, or Company undertook to and did open up a similar savings 
club. 

Cross-examination: The Christmas Savings Club business is 
purely advertising; it is not profitable. At the outset it was profit- 
able as an advertising medium. Our bank was the first bank in 
Winston-Salem to inaugurate this Christmas Savings Club plan, and 
for two years we were the only bank operating this plan, but the 
third year the Wachovia Bank & Trust Company began operating 
a system identical with ours. I knew the English language was 
not subject to copyright. Plaintiff agreed to furnish us supplies 
at a stated price. We still have the fixtures we bought for hand- 
ling this system. The Wachovia Bank & Trust Company operated 
the Wrightson system, which is the system indicated in the deposi- 
tion of Mr. Boll, but for about three years our bank had exclusive 
representation here in the Christmas Savings Club business. The 
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plaintiff stated in its written contract that it would not sell its sys- 
tem to any one else in Winston-Salem. It did not sell to any of 
my competitors in Winston-Salem. That exclusive privilege that 
was provided for in that contract has not been violated by plaintiff. 
This contract was for a period of five years, and we paid them for 
three years on the contract. The Christmas Savings Club business 
is handled separate and apart from the other banking business. 
We did a thriving Christmas Savings Club business at first, so much 
so that it was necessary to employ an additional clerk to handle 
it, and he was kept busy most of his time on it. I could not say 
that through that medium we secured new customers. Very few 
members of Christmas Savings Club deposited their money with 
us; it was too near Christmas. We are still conducting a Christ- 
mas Savings Club through our bank, and have been doing it since 
1912. The banks last year tried to agree to abolish this plan, but 
they had already bought their supplies they contracted for, but the 
probabilities are that they will abolish it this year. After our rela- 
tions ceased with plaintiff we secured another system. 


Redirect examination: “We have no system of bookkeeping to 
tell what reasons a person has for depositing in our bank, or that 
the Savings Club business causes him to do other business with our 
bank. We still have the files and cases on hand, which we have no 
use for, and for which we paid several hundred dollars. 


Mr. Maslin was recalled for the purpose of stating what repre- 
sentations were made that induced defendant to enter into the con- 
tract, the court stating he would rule upon the admissibility of the 
representations after hearing what they were. 

J. E. Alexander, of Winston-Salem, for appellant. 


W. Reade Johnson and Craige & Vogler, all of Winston-Salem, 
for appellee. 


BROWN, J. The plaintiff, Landis Christmas Savings Club, 
entered into a contract with the Merchants’ National Bank, by the 
terms of which the plaintiff agreed to give to the defendant an 
exclusive license to use, for a period of five years from December 
15, 1912, its system of operating and maintaining a “Christmas 
Savings Club,” of which system it was the owner in a United States 
copyright, for which the defendant agreed to pay the sum of $100 
per year. Some time later the plaintiff secured another United 
States copyright for the operation and maintenance of a “Vacation 
Savings Club,” and on November 24, 1913, the plaintiff and defend- 
ant entered into a supplemental contract by the terms of which it 
was agreed defendant would use both systems and purchase the 
necessary supplies therefor during the term stated in the original 
contract, and the consideration was reduced from $100 per year to 
$80 per year. This action is brought to recover $160, being for two 
years use. 
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The defendant denies the indebtedness, and alleges that the 
execution of the contracts was procured by the false and fraudulent 
representations of plaintiff; that plaintiff falsely represented that 
the plaintiffs had a new invention or patent and copyright for a 
plan of Christmas Savings Clubs; that its plan, being a new inven- 
tion, was a monopoly, and that it had the right to sell exclusive 
privileges to defendant, whereby it would have the sole and exclus- 
ive right to operate a Christmas Savings Club, and the sole and 
exclusive right to the use of such name and advertising of such 
plan for the space of five years, and thereupon the contracts were 
entered into and carried out for three years, when another bank in 
Winston-Salem, to wit, Wachovia Bank & Trust Company, opened 
up on a large scale the identical, or nearly identical, plan and ad- 
vertising, which plan of advertising and conducting the said clubs 
furnished by plaintiff to defendant under the contracts became a 
part thereof; that correspondence ensued between the parties to this 
action, the defendant asking of plaintiff explanations of this, none 
being given, the plaintiff avoiding a reply and contending itself by 
merely sending its bill or offering to reduce the license fee to $25 
and then $5 a year. 

And defendant alleges that plaintiff has in effect admitted the 
falsity of its representations and abandoned its said contracts or 
waived them to the extent stated above, and that said contracts are 
invalid, discharged, and of no binding force. 

That as defendant is now informed, advised and believes, and 
so alleges, the matters, plans, and things sold, or attempted to be 
sold, to defendant as capable of being patented and copyrighted 
were not in fact the subjects of patent or copyright, and defendant 
alleges that, as it is now informed, advised, and believes, the said 
purported patents and copyrights are invalid, the said matter not 
being capable of being lawfully patented or copyrighted, such 
matter not being new, being largely mere mathematical calculations, 
and not the subject of invention, patent or copyright, and not being 
lawfully salable as such. And defendant alleges that no recovery can 
be had by the plaintiff against the defendant on account of such 
attempted fraudulent sale of illegal patent and copyright privileges 
and licenses. 

Defendant then sets up a counterclaim to recover money paid 
plaintiff under such contract. 

Plaintiff offered the deposition of one Boll, but declined to in- 
troduce the last question and answer. Defendant excepted. This 
was error. This question has been decided differently by different 
courts, but the weight of authority is that the party offering the 
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deposition must introduce the whole of it, including the cross- 
examination. 

The defendant excepts to the ruling of the court in excluding 
the testimony of Thomas Mastin as to the statements and repre- 
sensations made by plaintiffs’ agent to induce defendant to enter into 
the contract, and that such statements were false and fraudulent. 
This testimony is set out in the record, and is very material. We 
are of opinion that the court erred in excluding it and directing 
a verdict for amount claimed. The court should have submitted 
proper issues to the jury, with appropriate instructions as to the 
validity of the copyright as an exclusive right and the representa- 
tions of plaintiff’s agent as to its value and character. 


Upon such issue the opinions of experts in patent and copy- 
right law may be offered in evidence for the purpose of showing 
the worthlessness of the copyright as an exclusive right, as well 
as for the purpose of sustaining it upon the same principle that the 
opinion of lawyers learned in the law of another state may be 
offered in this state as to the law of their own state. 


The state court had ample jurisdiction to pass on the copy- 
right when its validity is set up as a defense. In Pratt v. Coke Co., 
168 U. S. 259, 18 Sup. Ct. 64, 42 L. Ed. 458, the Supreme Court of 
the United States says: 


“The state court had jurisdiction both of the parties and the 
subject matter, as set forth in the declaration, and it could not be 
ousted of such jurisdiction by the fact that, incidentally to one of 
these defenses, the defendant claimed the invalidity of a certain 
patent. To hold that it has no right to introduce evidence upon 
his subject is to do it a wrong and deny it a remedy. Section 711 
[Comp. St. § 1233] does not deprive the state courts of the power 
to determine questions arising under the patent laws, but only of 
assuming jurisdiction of ‘cases’ arising under those laws. There is 
a clear distinction between a case and a question arising under those 
patent laws. The former arises when the plaintiff in his opening 
pleading—be it a bill, complaint, or declaration—sets up a right 
under the patent laws as ground for a recovery. Of such the state 
courts have no jurisdiction. The latter may appear in the plea or 
answer or in the testimony. The determination of such question is 
not beyond the competency of the state tribunals.” 


In his opinion in that case, Mr. Justice Brown, referring to a 
contrary decision of a state court, further says: 


“There is, however, an overwhelming weight of authority to the 
contrary. Beginning with the case of Bliss v. Negus, 8 Mass. 
46, in which, in a similar action upon a note, it was held 
the defendant might show that the patent had been obtained by 
fraud and perjury, the Supreme Judicial Court of Massachusetts 
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has held steadily to the doctrine that where the question of the 
validity of a patent arises collaterally, it will take jurisdiction of it. 
In Dickinson v. Hall, 14 Pick. [Mass.] 217 [25 Am. Dec. 390], evi- 
dence that the patent was void was held to be pertinent to show 
a total want of consideration for the defendant’s note. The princi- 
pal case, however, is that of Nash v. Lull, 102 Mass. 60 [3 Am. Rep. 
435], in which the opinion of the court was delivered by Mr. Justice 
Gray, to the effect that any degree of utility or practical value in a 
patent will support the consideration paid for it; but that if it be 
wholly void, a note given for it is without consideration, and such 
issue may be tried in the state court as well as in the Circuit Court 
of the United States. See, also, to the same effect, Bierce, v. 
— 11 Gray [Mass.] 174. Lester v. Palmer, 4 Allen [Mass.] 
45. 

“Like opinions have been pronounced in the courts of New 
Hampshire, Connecticut, New York, Pennsylvania, Indiana, Wis- 
consin, Illinois, and Missouri; and in all these states the principle 
seems well-established that any defense which goes to the validity 
of the patent is available in the state courts.” 

New trial. 


NEGOTIABILITY OF COLLATERAL NOTE. 


Mechanics & Metals National Bank of New York v. Warner, Supreme 
Court of Louisiana, November 3, 1919. 83 So. Rep. 228. 






A note payable to a bank is not rendered non-negotiable by 
the fact that it gives to the payee, upon default in payment “the right 
immediately to apply any sum or balance to my credit, to the pay- 
ment of said note, interest and costs;” nor is it rendered non- 
negotiable by the following provision: “This note is secured by 
the pledge of the securities on the reverse side hereof, with 
the right to call for additional security should the same decline, 
and on failure to respond, this obligation shall be deemed to 
be due and payable on demand.” 


Appeal from Twenty-Sixth Judicial District Court, Parish of 
Washington ; Josph B. Lancaster, Judge. 

Action by the Mechanics & Metals National Bank of New York 
against W. W. Warner. Judgment for defendant, and plaintiff ap- 
peals. Judgment set aside, and judgment rendered for plaintiff. 
Denegre, Leovy & Chaffe, of New Orleans, for appellant. 

Ott & Johnson, of Franklinton, for appellee. 


PROVOSTY, J. The note sued on was acquired by plaintiff 
before maturity, and the only question is as to whether it is a 


NOTE.—For similar decisi: Banking La urnal Digest 
(Second Edition), § 653. ae af 
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negotiable note, so that the equities as between the maker and the 
payee may not be pleaded. It reads as follows: 


“$14,871.60. Bogalusa, La., Dec. 16, 1912. 

“One year after date, I, we, the signers, indorsers, sureties, or 
either of us, in solido, promise to pay to the order of the Commer- 
cial Bank, Bogalusa, Louisiana, fourteen thousand eight hundred 
seventy-one and 60/100 dollars with interest at the rate of 8 per 
cent per annum from maturity until paid, for value received. 


“This note is secured by pledge of the securities on the reverse 
hereof, with the right to call for additional security should the same 
decline, and on failure to respond, this obligation shall be deemed to be 
due and payable on demand. With full power and authority to sell and 
assign and deliver the whole of said property or any part thereof, or 
any substitute therefor, or any additions thereto, at any broker’s board, 
or at public or private sale, at the option of said bank, on the non- 
performance of this promise, and without further notice, applying the 
net proceeds, first to the payment of this note, interest and costs of 
the sale and the balance at the option of the bank to any other liability 
to the bank now existing, or which may hereafter accrue, and account- 
ing to me for the surplus, if any, and I hereby agree to pay the 
attorney’s fees of ten per cent on the amount sued for, or recovered 
without suit by sale or collection of the securities, in case of suit or 
legal service in or out of court. It is further agreed that the pledgee 
shall have the right to buy in the said securities, at the said public 
or private sale. /t is further agreed that independently of the right 
to sell the said securities, the bank at the maturity of this note, and on 
my default to pay same, shall have the right immediately to apply any 


sum or balance to my credit, to the payment of said note, interest and 
costs. ‘The makers and indorsers of this note each waive demand, pro- 
test and notice of protest and notice of dishonor. 

“Payable at the Commercial Bank, Bogalusa, La. 


W. W. Warner. 
“Due 12/16/13.” 


Indorsements : 


“Secured by 102 shares capital, Bank of Angie, La. 

“The Commercial Bank, by L. L. Richardson, Jr., Cashier. 

Piff’s. Ex. 1. Filed in evidence July 7, 1915. M. A. Thipen, 
Clerk.” 

We have italicized the clauses which it is claimed render the note 
non negotiable. 


As to the second of said clauses the contrary was expressly 
held in Bonart v. Rabito, 141 La. 970, 76 South, 166. 


The other, or first, of said italicized clauses is said to make the 
time of payment contingent, and therefore uncertain. The possible de- 
preciation of pledged securities is no more contingent than the future 
bankruptcy of the maker, and yet the latter contingency was held in 
the same Rabito Case not to have impaired the negotiability of the 
note; the court saying: 
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“What is meant by the provision in section 4 of the negotiable 
instrument law [Act No. 64 of 1904] that an instrument payable upon a 
contingency is not negotiable and the happening of the event does not 
cure the defect is that an instrument that stipulates no fixed or de- 
terminable future time at which it must be paid in any event, but is 
payable upon a contingency that may never happen, is not an uncondi- 
tional promise to pay. What is meant by the provision that to be 
a negotiable instrument a promissory note must be payable at a fixed 
or determinable future time is that same date must be either fixed or 
determinable at which the holder of the note may insist upon 
payment, unless then it shall have been already paid.” 


From 3 R. C. L. 906, we quote: 

“If a specific day of payment is inserted, the note is then payable at 
all events, and its negotiability is not affected by the fact that an un- 
certain and different time of payment is also inserted.” 


And again, page 908: 


“Acceleration of Maturity Generally. Though an instrument to be 
negotiable must be payable at some fixed period of time, or on some 
event which must inevitably happen, yet where a note contains an ab- 
solute promise to pay at a time specified, its quality as a negotiable in- 
strument is not destroyed by the fact that it also embodies a conditional 
promise to pay at an earlier time as, for instance, where a note payable 
on a certain day contains a provision that it shall be on an 


earlier day, if certain property is sold, or at the death of the maker if 
he should die before the date of maturity, or on the completion of a 
certain building, if that should happen before the day named in the 
note for payment. The contiienal promise to pay the money before 
the time specified does not abrogate or interfere with the absolute prom- 
ise to pay at the expiration of the time. The conditional promise not 
being performed, the absolute promise to pay at the expiration of the 
time remains in full force.” 


See, also, authorities cited, Hibernia Bank & Trust Co. v. Dresser, 
132 La. 532, 61 South. 573 ,and in Independent District v. Hall, 113 
U. S. 135, 5 Sup. Ct. 371, 28 L. Ed. 954. 

The judgment appealed from is therefore set aside, and it is or- 
dered, adjudged, and decreed that there be judgment in favor of the 
plaintiff, the Mechanics & Metals National Bank, against the defendant, 
W. W. Warner, in the sum of $14,871.60 with 8 per cent per annum 
interest thereon from December 16, 1913, together with 10 per cent 
on said amount in capital and interest, and recognizing the lien and 
privilege of the said bank for the security of the payment of this judg- 
ment upon the 102 shares of the capital stock of the Bank of Angie, 
Angie, La., pledged to secure the payment of note sued on; and con- 
demning defendant to pay the costs of this suit. 
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FEDERAL AND STATE INHERITANCE TAXES. 


State v. First Calumet Trust & Savings Bank of East Chicago, Appellate 
Court of Indiana, November 26, 1919. 125 N. E. Rep. 200. 


The Federal Revenue Law imposes an inheritance tax on 
estates of decedents amounting to more than $50,000. In as- 
certaining the net amount of an estate, for the purpose of fixing 
the inheritance tax under the laws of Indiana, it was held that 
the amount of tax due under the Federal law should be de- 
ducted. 


Appeal from Circuit Court, Laporte County; James F. Gallaher, 
Judge. 

Proceeding by the Inheritance Tax Appraiser of Laporte 
County, Ind., against the First Calumet Trust & Savings Bank of 
East Chicago, Ind., as executor of the estate of Charles W. Hotch- 
kiss, deceased. From a judgment of the circuit court assessing the 
tax after deduction on account of debts and federal estate tax, the 
State of Indiana appeals. Affirmed. 

Ele Stansbury and Edward M. White, both of Indianapolis, 
for the State. 

Elias D. Salsbury, of Indianapolis, and Philo Q. Doran and 
Frank J. Conboy, both of Laporte, and L. L. Dent, of Chicago, IIL, 
for appellee. 


NICHOLS, C. J. This action and proceeding is under the 
Indiana Inheritance Tax Law (Acts 1913, p. 79, as amended by act 
of 1917; Burns’ R. S. 1914 and 1918, § 10143a). The inheritance 
tax appraiser of Laporte county, Ind., on November 9, 1918, filed in 
the office of the clerk of Laporte county circuit court his report of 
the appraisement of the estate of Charles W. Hotchkiss, deceased, 
who died testate the owner of property in Laporte county, Ind., on 
October 28, 1916. After due notice, at the time fixed the court 
found that the total gross value of the said estate located in La- 
porte county was $499,505.64, that there should be deducted as 
debts, claims, and expenses, etc., therefrom $117,069.74, such de- 
duction including the $28,389.71, federal estate tax, leaving a net 
value for distribution of $382,435.90, and assessed the inheritance 
tax thereon, less exemptions, allowed by law, at a total of $9,574.05. 
The auditor of state then filed a motion in the Laporte circuit 
court on behalf of the state of Indiana, for a rehearing and new 
trial of said cause under and pursuant to section 15 of the Act of 
1913 (Acts 1913, p. 79), which motion was overruled. Judgment 


NOTE.—For similar decisions see Banking Law Journal Digest 
(Second Edition), § 1107, 1108. ; 
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was then rendered, assessing the inheritance tax upon the transfer 
of the property of said estate, at $9,574.05, and appellant was or- 
dered to pay such sum to the treasurer of Laporte county, Ind. In 
such judgment a claim for deductions on account of debts, etc., in 
the sum of $117,069.74 was allowed and deducted. From this judg- 
ment, the state of Indiana prosecutes this appeal. 


The substantial question presented by appellant is whether the 
court erred in allowing a deduction from the value of decedent’s 
property so assessed for inheritance tax, the said sum of $28,389.71 
being the federal estate tax paid by appellee to the United States, 
the question involved being whether the unit of taxation shall be the 
net value of said estate after the federal estate tax is paid, or the 
value of said estate before such federal estate tax is deducted. The 
Federal Estate Tax Law of 1916 is found in the United States 
Statutes at Large, 64th Congress, vol. 39, pt. 1, p. 777. Section 201 
of that act (U. S. Comp. St. § 6336%b) provides that a tax be 
imposed upon the transfer of the net estate of any decedent dying 
after the passage of the act, whether a resident or non-resident of 
the United States. Section 203 of such act (section 6336%d) pro- 
vides that for the purpose of the tax, the value of the net estate 
shall be determined in the case of a resident by deducting from the 
value of the estate such amounts for funeral expenses, administra- 
tion expenses, claims against the estate, unpaid mortgages, losses 
incurred during the settlement of the estate arising from fires, 
storms, shipwrecks, or other casualties, or from theft, support dur- 
ing the settlement of the estate of those dependent upon the estate, 
and such other charges against the estate as are allowed by the 
laws of the jurisdiction, whether within or without the United 
States, under which the estate is being administered, and an exemp- 
tion of $50,000. Section 208 (section 6336%4i) provides that it is the 
purpose and intent of the act that so far as it practicable, and unless 
otherwise directed by the will of the decedent, the taxes shall be 
paid out of the estate before its distribution. 

It is to be noted that the subtitle of the act is “Estate Tax.” 
From the foregoing it is evident that the tax imposed by the federal 
government is upon the estate, and that it is payable out of the 
residue of the estate after deductions therefrom are allowed by the 
respective jurisdictions. It is a tax imposed upon the transfer by 
death, and not upon the succession resulting from death, for it is 
payable out of the estate before its distribution. From the fore- 
going, it is apparent that the unit of taxation under the Federal 
Estate Tax Law is the net estate after such deductions as are al- 
lowed by the jurisdiction in which the estate is located. 


Let us now examine the Inheritance Tax Law of the state of 
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Indiana. We should note in the beginning, the difference between 
the title of the Indiana Act and the Federal Act, in this, that the 
Federal Act is entitled an “Estate Tax” while the Indiana Act is 
entitled an “Inheritance Tax,” the one implying that which is left 
by the decedent, while the other implies that which is received by 
the heir. Section 10143a, Burns’ R. S. 1914, provides that a tax 
shall be imposed upon any transfer of any property, whether real, 
personal or mixed, or any interest therein to any person, and that 
the tax so imposed shall be upon the market value of such property. 
Section 10143b, provides a primary rate of taxation upon the clear 
market value of the beneficial interest that passes, the amount of 
such primary rate depending upon the relationship to the decedent 
of the persons entitled to such beneficial interest. Section 10143c 
provides that when the amount of the clear market value of any 
such interest to which any person becomes beneficially entitled is 
more than $100,000 and less than $500,000 the rate shall be 2% 
times the primary rate as provided in section 10143c. This tax, 
it will be observed, is not imposed upon the transfer of the estate 
occasioned by death, but upon the transfer to the legatee or de- 
visee if the transfer is the subject of a legacy, or devise, or to the 
heir if the transfer is the subject of a distribution or descent, and 
is made upon the clear market value of the interest of such bene- 
ficiary; and the beneficiary to whom such interest is transferred, 
as well as the administrator, executor, or trustee is personally liable 
for the payment of such tax. The tax paid to the federal govern- 
ment upon the net estate before distribution cannot in any sense 
be held to have been any part of the beneficial interest of the re- 
spective legatees or distributees, and the market value of such 
beneficial interest must of necessity be the value after deducting 
the federal tax, the same having been deducted from the net estate 
before distribution was made thereof, and it necessarily follows that 
the state inheritance tax should be computed upon the residue after 
deducting from the net estate the amount of such federal estate 
tax. This view of the law is sustained by People v. Pasfield, 284 
Ill. 450, 120 N. E. 286; State ex rel. Smith v. Probate Court, 139 
Minn. 210, 166 N. W. 125; Roebling’s Estate (N. J. Prerog.) 104 
Atl. 295. In each of the states represented by these authorities, 
the Inheritance Tax Law is similar to the law of Indiana. Appel- 
lant calls our attention to the cases of Knowlton v. Moore, 178 
U. S. 41, 20 Sup. Ct. 747, 44 L. Ed. 969; Gihon’s Estate, 169 N. Y. 
443, 62 N. E. 561, as being cases in principle not different from 
the instant case, but these cases were each based upon the acts of 
Congress of 1898, in which act the unit of value was the distribu- 
tive share or beneficial interest of the person to whom the property 
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was distributed. In this particular there is a marked difference be 
tween the act upon which the Gihon and Knowlton Cases were 
based and the Act of 1916 upon which the instant case is based. 
In the case of Sherman’s Estate, 179 App. Div. 497, 166 N. Y. Supp. 
19, it was held that the Estate Tax Law, which is similar to the 
law of Indiana relating to taxable transfers, did not contemplate a 
deduction from the decedent’s estate as an expense of administra- 
tion of the federal estate tax imposed by the act of Congress of 
1916 in determining the amount of the state transfer tax, but this 
holding was reversed by the Court of Appeals of New York, 222 
N. Y. 540, 118 N. E. 1078. In re Week’s Estate, a Wisconsin case 
under a similar statute, reported in 172 N. W. 732, is not in har- 
mony with our view of the law, nor with the cases above cited. 
The judgment is affirmed. 


RIGHTS OF HOLDER IN DUE COURSE. 


Whitman v. Fournier, Supreme Judicial Court of Massachusetts, June 17, 
1919. 125 N. E. Rep. 303. 


Even though a note is tainted with illegality in its inception, 
as where it was given in payment for an article, to be used in a 
prize contest or lottery, one who purchases it for value, before 
maturity and without notice of the circumstances under which it 
was given, may recover on it in an action against the maker. 


Exceptions from Superior Court, Suffolk County; Jabez Fox, 
Judge. 

Action by Alfred A. Whitman, trustee, against Thomas J. Fournier 
and trustees. Verdict for plaintiff, and defendants except. Exceptions 
overruled. 

The evidence relative to the genuineness of the indorsement of the 
note in suit by the payee follows: 

ne 

The plaintiff introduced in evidence the deposition of William Knauth, 
a member of the firm of Knauth, Nachod & Khune, bankers of New 
York City, by which it appeared that the note in suit was indorsed 
and delivered to his firm by the payee, Thomas Howard Company, his 
precise language on this point being as follows: “Yes. The original 
note was indorsed and delivered by Thomas Howard Company to 
Knauth, Nachod and Kuhne on the 28th day of May, 1913, and Knauth, 


Nachod & Kuhne paid therefor on the 13th day of June, 1913, to 
Thomas Howard Company the sum of $240. It further i trey by 


this deposition that Knauth, Nachod & Kuhne had entered into an 
agreement with the Thomas Howard Company prior to this transaction 


NOTE.—For similar decisions see Banking Law Journal est 
(Second Edition) § 432. ; Dis 
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to advance to the Thomas Howard Company 60 per cent of such in- 
stallment notes as should be presented to them for that purpose, and 
that under this agreement they had advanced the sum of $49,726 
prior to the transfer to them of the note in suit, and that at the 
time of such transfer there was unpaid on their total advances the sum 
of $38,894, and that after such transfer, and up to the time of the 
depositions, they advanced $8,135, and that at the time of the deposi- 
tions there was due them from Thomas Howard Company about $2,250. 
The fanetinee were both dated April 15, 1915. Under the agree- 
ment aforesaid the note in suit was to be held as security for all ad- 
vances unpaid at the time of the transfer or that might thereafter be 
made and all liabilities that might thereafter in any way arise. Thomas 
Howard Company made to Knauth, Nachod & Kuhne at the time of the 
transfer of the note in suit a collateral stock note, so-called, covering 
the advance of $240, a copy of which is hereto annexed marked “A.” 

The plaintiff also introduced a deposition from Gustave L. Knust, 
advance loan clerk in the employ of uth, Nachod & Kuhne, which 
corroborated the testimony of Mr. Knauth and which contained this 
language relative to the indorsement upon the note: “Yes. The original 
promissory note, Exhibit ‘A,’ was endorsed and delivered by Thomas 
Howard Company to Knauth, Nachod & Kuhne on the 28th day of 
May, 1913, and Knauth, Nachod & Kuhne paid therefor the sum of, 
$240, on the 15th day of June, 1913.” 


H. C. Dunbar, of Boston, for plaintiff. 

J. M. Browne and J. T. Maguire, both of Boston, for defendants. 

DE COURCY, J. The defendant purchased by a conditional bill 
of sale from Thomas Howard Company (not incorporated) a piano, 
fourteen dozen assorted pieces of silverware, and some advertising 
literature ; intending thereby to carry on a voting contest in his store, 
for the purpose of increasing his business. He also signed an install- 
ment promissory note for $400 in payment for the goods. How- 
ard indorsed and delivered the note to Knauth, Nachod & Kuhne, 
bankers, as security for a loan; and later they asisgned it to the 
plaintiff, to enable him to bring this action thereon to enforce collection. 
A verdict was rendered for the plaintiff for the balance due, with in- 
terest. 

The contention of the defendant is that the note was given to pro- 
mote a lottery. We assume, in his favor, that this question was raised 
by his first request, and by his exception to the judge’s instruction to 
the jury, that this prize contest did not constitute a lottery. Our 
statute which prohibits the disposing of any property of value by way 
of lottery (R. L. c. 214, § 7) does not attemtp to define the word. 
But, as was said in Com. v. Mackay, 177 Mass. 345, 346, 58 N. E. 1027: 


scheme for the distri 


“Both in the — and legal sense, the word ‘lottery’ signifies a 


ution of prizes by chance.” 


For various definitions formulated by lexicographers and courts, 
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see Century Dictionary; Bouiver’s Law Dictionary; 17 R. C. L. 1209; 
3 Words and Phrases (2d Series) 191. 

While some of the methods suggested for conducting the piano con- 
test may well be criticised, so far as appears there was no gambling 
element of lot or chance in the transaction, and no evidence on which 
the jury would be warranted in finding that essential element. See 
Com. v. Sullivan, 146 Mass. 142, 15 N. E. 491; Com. v. Sisson, 178 
Mass. 578, 60 N. E. 385; Opinion of the Justices, 226 Mass. 613, 616, 
115 N. E. 978. All persons concerned knew in advance that the con- 
testant having the most votes at the end of the contest would be en- 
titled to the piano or other prize. The only way to acquire these votes 
was by purchasing the merchandise of the defendant, or by procuring 
them from other contestants. 

Further, it does not appear that the bankers knew anything about 
the prize contest ; and even if the transaction were tainted with illegality, 
that would not prevent recovery on the note by an innocent holder for 
value. Fuller v. Hunt, 182 Mass. 299, 65 N. E. 390. 

The judge was not bound to adopt the language of the defendant’s 
second request, which was framed in an augumentative form and em- 
phasized facts selected in his interest. Altavilla v. Old Colony St. 
Ry., 222 Mass. 322, 110 N. E. 970; and it is to be presumed that ap- 
propriate instructions were given to the jury. 

Assuming that the genuineness of the indorsement of the payee 
was put in issue by the defendant’s answer (see R. L. c. 173, § 86; 
Whiddon v. Sprague, 203 Mass., 526, 89 N. E. 917), there was ample 
evidence to establish it in the depositions of Knauth and of Knust. 

Exceptions overruled. 


BIDDER NOT REQUIRED TO ACCEPT BONDS 
ILLEGALLY ISSUED. 


Aldrich v. Gallup State Bank, Saceme Court of New Mexico, July 2, 1919. 
182 Pac. Rep. 863 


The defendant bank was the successful bidder for an issue of 
$50,000 of school bonds. The statute required notice of the elec- 
tion to be published in two issues of two weekly newspapers. The 
notice was published in two issues of but one weekly newspaper. 
There were more than 1,000 legal voters in the district, but only 
125 voted, 101 in favor of the issue and 24 against it. It was 
held that the issue was illegal because of non-compliance with the 
statute and that the bank could not be compelled to accept the 
bonds. 


NOTE.—For other similar decisions see Banking Law Journal Digest 
(Second Edition), § 156. 
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Appeal from District Court, McKinley County; Herbert F. Ray- 
nolds, Judge. 

Suit by S. E. Aldrich, Treasurer of McKinley county, N. M., 
against the Gallup State Bank, a corporation. Judgment for plaintiff, 
and defendant appeals. Reversed and remanded, with instructions. 

H. C. Denny, of Gallup, and Wilson & Walton, of Silver City, 
for appellant. 

A. T. Hannett, of Gallup, amicus curiae, on behalf of Board of 
Education. 

ROBERTS, J. On April 17, 1917, an election was held in the 
municipal school district of the town of Gallup for the purpose of vot- 
ing upon the question of the issuance of bonds in the amount of 
$50,000, for the purpose of constructing a school building in said 
municipal school district. There were 101 votes cast in favor of the 
issuance of such bonds and 24 votes against the proposition. Sub- 
sequent to the election, proceedings were had which led to the adver- 
tisement by the county treasurer of McKinley county, S. E. Aldrich, 
for the sale of the bonds, at which sale the Gallup State Bank, ap- 
pellant here, was the successful bidder. By the terms of the bid the 
bank agreed to take and pay a stipulated price for the bonds, providing 
they were in all respects in compliance with law. Thereafter the bank 
refused to accept and pay for the bonds, basing its refusal upon the 
ground that the election upon the question had not been held in com- 
pliance with law and that the bonds were therefore invalid. 

Suit was instituted by the county treasurer for the purpose of com- 
pelling the bank to accept and pay for the bonds. The trial court held 
that the bonds were valid and entered judgment requiring the bank to 
comply with its contract. To review this judgment the bank prose- 
cutes this appeal. 

The attorney for the board of education filed a brief in this court 
as amicus curiae, in which he states certain questions of practice for 
the consideration of the court, but they will be brushed aside, as it is 
important to all parties concerned that the question of the validity of 
the bonds now in controversy should be speedily settled. 

The only important question in this case and upon which the 
validity of the bonds must be impeached or sustained is as to whether 
proper notice of the election was given. At the time the election was 
held there were more than 1,000 legal voters within the school district, 
and only 125 participated in the election. The election in question was 
not held at the time of the regular city election. Notice was given by 
posting notices in five or six public places within the town and by 
publication in two issues of one weekly newspaper. Three weekly 
newspapers were at that time published in the town of Gallup; no daily 
newspapers being published therein. 
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As pointed out in the case of Board of Education v. Citizens’ 
National Bank, 23 N. M. 205, 167 Pac. § 1977, Code 1915, regulates 
the manner and time of giving notice of elections in such cases. As 
the matter was fully discussed in the case referred to, nothing further 
need be here said as to the various sections of the statute involved. 
The statute requires the publication of the notice, where no daily news- 
paper is published, in two issues of two weekly newspapers, if there 
are such newspapers published within the election district. Hence the 
question here is, the notice of election only being published in one 
newspaper, and the statute requiring publication in two, Does the failure 
in this regard invalidate the bonds? Some courts hold that statutes 
providing for notices of election are merely directory, and in case it is 
made to appear that the voters had actual notice of the election, or that 
they attended the polls and participated in the election in such numbers 
as important elections are usually attended by the voters, the election 
will be held valid unless it is made to appear affirmatively that sufficient 
voters remained away from the polls, for want of proper notice, 
to change the result of the election had they voted in the negative; but 
this question is not here for consideration, for it is evident that only 
about one-tenth of the voters entitled to participate in the election in 
question attended the polls. Some courts hold that the statute providing 
for notice of an election, where the time of the election is not fixed 
by statute, must be strictly complied with or the election held will be 
void, regardless of the number of voters participating in the election. 
Marsden v. Harlocker, 48 Or. 91, 85 Pac. 328, 120 Am. St. Rep. 786; 
State ex rel Comaughton v. Staley, 90 Kan. 624, 135 Pac. 602; State ex 
rel. Anderson v. Port of Tillamook, 62 Or. 332, 124 Pac. 637, Ann. 
Cas. 1914C, 483; Whorton v. Bager, 36 S. D. 167, 153 N. W. 961; 
9R.C. L. p. 991. And see notes to the cases of Marsden v. Harlocker, 
120 Am. St. Rep. 794; State v. Salt Lake City, 18 Ann. Cas. 1137, and 
Patton v. Watkins, 90 Am. St. Rep. 46. 

Under either view of the law the bonds in question in this case are 
invalid. Hence we conclude that where a special election is held for 
the purpose of voting upon the question of the issuance of bonds, 
and notice of election is not given as required by statute, and a full 
participation of the voters in the election does not appear, bonds issued 
as a result of such election are invalid where they have not passed 
into the hands of innocent purchasers, and the successful bidder at the 
sale of the bonds cannot be required to accept and pay for the same. 

For the reasons stated, the judgment of the district court will 
be reversed and the cause remanded, with instructions to enter judg- 
ment for the appellant; and it is so ordered. 
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ALTERATION OF NOTE DISCHARGES 
GUARANTOR. 


Nissen v. Ehrenpfort, California District Court of Appeals, August 8, 1919. 
inte 183 Pac. Rep. 956. 


The payee of a note, drawing interest at 6%, which had been 
purchased by a bank, altered the note so as to make it carry 7% 
interest by writing in the margin “Int. from Feb. 20, 1916, 7%. 
O. K.” This was done with the knowledge and consent of the 
maker of the note, but without the knowledge or consent of one 
who had signed the note as guarantor. It was held that the guar- 
antor was thereby released from liability on the note. 


Appeal from Superior Court, San Mateo County; Geo. H. Buck, 
Judge. 

Action by James B. Nissen against G. W. Ehrenpfort and another. 
From a judgment for defendants, plaintiff appeals. Affirmed. 

Ross & Ross, of Redwood City, for appellant. 


Reed, Nusbaumer & Bingaman, of Oakland, for respondent 
Ehrenpfort. 


KERRIGAN, J. The plaintiff, as the assignee of the National Bank 
of San Mateo, brought suit against the defendants upon five promissory 
notes executed by defendant Lindeman in favor of said bank, and 
indorsed as guarantor by defendant Ehrenpfort. Lindeman answered, 
setting up that in a proceeding in bankruptcy he had been duly discharged 
from the payment of his indebtedness represented by said promissory 
notes. Judgment was rendered against him for the amount due thereon, 
but its execution was perpetually stayed. Defendant Ehrenpfort answered, 
and among other defenses pleaded that since the delivery of said 
promissory notes they had been materially altered by said National Bank 
of San Mateo without his knowledge or consent, by virtue of which 
alteration he had been discharged from liability upon said notes. The 
trial court found in accordance with this plea and rendered judgment in 
his favor. The plaintiff appeals from such judgment. 

It is an undisputed fact in the case that the payee of said notes, 
through one of its officers, and at a time when said notes were overdue, 
wrote upon the margin of each of them, with the consent of their 
maker, Lindeman, but without the knowledge or censent of Ehrenpfort, 
the words, “Int. from Feb. 20, 1916, 7%. O. K.,” and that Lindeman 
indicated his concurrence in said alteration by placing thereafter his 
initials. By the terms of the promissory notes as originally executed they 
bore interest at the rate of 6 per cent only. 

It is well settled, not only in this state, but wherever the law 


Note.—For similar decisions see Banking Law Journal Digest (Second 
Edition), §.406. 
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merchant prevails, that the alteration of a negotiable instrument by which 
its meaning and effect is changed avoids the instrument as to any 
nonconsenting party hereto. Dealing with this subject in his work on 
Negotiable Instruments (6th Ed., vol. 2, § 1373), Mr. Daniels says: 


“Any change in the terms of a written contract which varies its 
legal effect and operation, whether in respect to the obligation it im- 
ports or as to its force as matter of evidence, when made by any 
party to the contract, is an alteration thereof, unless all the other 
parties to the contract gave their express or implied consent to such 
change; and the effect of such alteration is to nullify and destroy the 
altered instrument as a legal obligation, even in the hands of a bona 
fide holder, and whether made with fraudulent intent or not.” 

“The alteration may consist in changing (1) its date, or (2) 
the time or (3). place of payment, or (4) the amount of principal 
or (5) interest to be paid. * * * And the alteration may be ef- 
fected by adding to the instrument some new provision, or by substitut- 
ing one provision for another, or by obliterating or subtracting from 
it some provision incorporated in it.” Id. § 1375. 


Numerous authorities are cited by the author in support of the 
law as thus stated. The same doctrine is stated in almost identical terms 
in volume 3 of Ruling Case Law, at pages 966, 977, 1109, and 1113. 

The rule, as it relates to a guarantor, has been incorporated into our 
statute law by section 2819 of the Civil Code, which provides: 


“A guarantor is exonerated, except so far as he may be indemni- 
fied by the principal, if by any act of the creditor, without the consent 
of the guarantor, the original obligation of the principal is altered 
in any respect, or the remedies or rights of the creditor against the 
principal, in respect thereto, in any way impaired or suspended.” 


As said in Driscoll v. Winters, 122 Cal. 65, 54 Pac. 387, this is but 
a restatement of the common law rule. 

There can be no doubt that the writing of the words above mentioned 
upon the promissory notes upon which this action is based is such an 
alteration as is referred to in the authorities cited. The words in 
themselves, if written upon a separate piece of paper, would be 
meaningless as affecting any obligation of the maker of these notes. They 
acquire significance only when read in connection with the promise to 
pay the principal sum in said notes named, and their effect is, and was 
intended to be, that from the date mentioned Lindeman was obligated 
to pay to the Bank of San Mateo 7 per cent. interest, instead of 6, and 
such obligation arose from substituting those words in place of the words 
relating to the rate of interest appearing in the notes, so that each note 
thereafter constituted an obligation to pay its principal sum and 7 per 
cent interest, instead of its principal sum and 6 per cent interest. 

Several cases are cited by the appellant, holding that a notation 
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similar to that above set forth, when indorsed on the back of the note 
is not such an alteration as to avoid it; but we think such cases are not 
in point, or, if they may be so considered, are against the great weight 
of authority. 

The appellant refers us to section 2820 of the Civil Code, providing 
that— 


“A promise by a creditor, which for any cause is void, or voidable 
by him at his option, does not alter the obligation or suspend or impair 
the remedy, within the meaning of the last section” (section 2819, 
Civ. Code, hereinbefore quoted). 


We think it clear that this section of the Code has no application to 
the facts of the present case. It refers to cases in which the promise or 
agreement of the creditor is for any reason invalid or not inforceable 
against him. In such cases it is held that the obligation of the pre-existing 
contract, as to which the subsequent promise or agreement is made, is 
not altered, and consequently that the guarantor is not exonerated. The 
doctrine that the agreement by which an existing contract is changed 
must be valid and binding in order to discharge the surety has no 
application to a case where the agreement is by way of alteration of the 
original instrument. Stillwell v. Aaron, 69 Mo. 539, 33 Am. Rep. 517, 
518. See, also, Driscoll v. Winters, 122 Cal. 65, 54 Pac. 387; Pelton v. 
San Jacinto Lumber Co., 113 Cal. 21, 45 Pac. 12. 

The appellant also discusses the question as to whether the payment 
of interest in advance, as found by the trial court, implies a promise of 
forbearance on the part of the creditor, thus impairing his remedy, and 
also the effect of an indefinite extension of time of payment; but in 
view of the conclusion we have reached that the guarantor was released 
by the alteration of the promissory notes on which to follow the appellant 
in the discussion of those questions. 

For the reasons given the judgment is affirmed. 


LIABILITY OF EXECUTOR FOR FAILURE TO 
SELL BUSINESS. 


In re Murnaghan’s Estate, om Court of Pennsylvania, April 28, 1919. 
107 Atl. Rep. 886. 


The executor of an estate, the principal asset of which was a 
retail liquor business, offered it for sale at $17,500, which sum was 
necessary to pay the creditors. The largest creditor was a brew- 
ing company, which owned the premises where the business was 
carried on. A bid of $15,000 was rejected. The bidder was 
known to the brewing company and his bid was acceptable to it, 
but the executor was not aware of this fact. Before the executor 
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was able to obtain a satisfactory price federal legislation relative 
to prohibition rendered it worthless. It was held that, on this 
state of facts, the executor, who had acted in entire good faith, 
could not be held personally liable at the instance of the brewing 


company. 


W. W. Montgomery, Jr., and Robert T. McCracken, both of Phil- 
adelphia, for appellant. 

James J. Breen and James B. McGrane, both of Philadelphia, for 
appellee. 

FRAZER, J. Appellant, a creditor of the estate of Peter Murna- 
ghan, deceased, appeals from the decree of the court below refusing 
to surcharge the executor for loss to the estate by reason of deprecia- 
tion in the value of a retail liquor business the executor failed to sell. 

Decedent, by his will, gave his property to his executor, in trust, 
to apply the income or profits from the “sale or continuance of the 
retail liquor license business” conducted by testator during his life- 
time, and which comprised the principal asset of his estate. The 
executor secured the transfer of the license to himself and continued 
the business, with a view to preserve it for the creditors and dispose 
of it at the earliest opportunity. Efforts were made to sell the prop- 
erty at private sale, but without success. Appellant owned the prem- 
ises on which the business was conducted, and the lease was originally 
for a 10-year term, with privilege of renewal from year to year; this 
short term, the original 10-year term having expired, imposed upon 
any one purchasing the business the necessity of securing the consent 
of the landlord to a transfer of the lease. Appellant’s custom in such 
case seems to be for it to finance the transaction in the event the 
purchaser of the business is possessed of insufficient means of his own, 
and also to require the purchaser to assume part or all of the indebted- 
ness of the seller to appellant. 


Decedent owed debts aggregating some $17,000, of which $11,300 
was due appellant, and $4,283.97 to the McGlinn Distilling Company ; 
both these companies being represented by Wm. J. McGlinn, president 
of the former. Various tentative offers were received by appellee and 
referred to appellant as landlord; negotiations, however, were in no 
instance completed, usually owing to inability to conclude satisfactory 
arrangements with the landlord, either on account of the term of the 
lease or insufficiency of the cash capital of the prospective purchaser. 
The executor also placed the business in the hands of a broker, who en- 
deavored to secure a purchaser, but without success, however. 


Appellant had notice of these various efforts to dispose of the 
property, as prospective purchasers were referred to its officers. 


Note.—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 353. 
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Finally, acting on advice of counsel, the business was offered for sale 
at public auction, a minimum price of $17,500 having been fixed; this 
sum being necessary to pay creditors. At the sale an attorney, acting 
for one who was approved by appellant and the distilling company, 
bid the sum of $15,000. In accordance with previous arrangements 
this bid was refused, and subsequently, by reason of federal legislation 
regarding the manufacture and sale of liquor, the business became 
practically worthless. The person whose bid was refused had but 
$3,000 cash to invest; that amount being acceptable to the landlord. 
This latter fact was not communicated to the executor, who was with- 
out knowledge that the bidder was acting with the landlord’s ap- 
proval, nor was there an attempt by appellant subsequently to 
carry out the proposed transfer by private negotiations, although 
counsel for the executor or attempted to do so. 


The issue raised by the foregoing evidence was one of fact, and, 
in accordance with the established rule, the findings of the auditor, 
especially when confirmed by the court below, will not be reversed, 
in absence of clear error, although this court might have reached a 
different conclusion on the facts. Kvist’s Estate, 256 Pa. 30, 35, 100 
Atl. 523, and cases cited. We find no evidence to support the con- 
tention that the executor failed to exercise good faith in his attempt 
to dispose of the property. On the contrary, it appears he made every 
effort to obtain a reasonable price and a tenant satisfactory to the 
landlord, whose consent to the transfer of the lease was necessary. 
Offers for the property of a larger sum than that bid at auction had 
been received and refused, owing to objections by the landlord. Under 
the circumstances it cannot be said the executor acted negligently. 
No reason appears which excuses the landlord for failure to notify 
the executor, even subsequent to the sale, that the bidder was acceptable, 
and requesting that he be permitted to carry out and complete the 
transfer at the price offered. On the whole, the findings of the auditing 
judge that the executor acted in good faith and under the advice of 
counsel in endeavoring to realize the highest possible price for the 
business are amply supported by the evidence, and the executor cannot 
be held responsible for the happening of subsequent events in the shape 
of federal legislation which rendered the business worthless. 


The decree of the court below is affirmed. 
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COMPENSATION OF COMMITTEE OF LUNATIC. 


McCreery’s Administrator v. McCreery’s Committee, Court of Appeals of 
Kentucky, October 21, 1919, 215 S. W. Rep. 78. 





Under the Kentucky statutes the committee of a lunatic is not 
entitled to a commission of 5% on the amount received, but 

5% only on the amount received and distributed. Where the com- 

mittee has funds in his hands at the end of the year which should 

have been invested, he is chargeable with interest from the end of 
the year. 

Appeal from Circuit Court, Daviess County. 

In the matter of accounting of a committee of Hawes McCreery. 
From a judgment of the circuit court affirming a decision of the 
county court overruling his exceptions to the accounting, R. M. Stuart, 
administrator of the estate of Hawes McCreery, appeals. Reversed 
and remanded. 

R. M. Stuart, of Owensboro, for appellant. 

W. T. Ellis, of Owensboro, for appellee. 

CLAY, C. In the year 1895, Hawes McCreery was adjudged of 
unsound mind in the Daviess circuit court, and placed in the Western 
Kentucky Lunatic Asylum. At the same time, the Central Trust Com- 
pany of Owensboro was appointed and qualified as his committee, and 
continued as such until his death in December, 1916, when R. M. 
Stuart was appointed his administrator. McCreery remained in the 
asylum for about ten years, and was then removed to the Beechurst 
Sanitarium at Louisville, where he was maintained at an annual ex- 
pense of about $800 a year. 

The committee made five settlements of its accounts; one on June 
24, 1900, one on December 6, 1907, one on March 21, 1910, one on 
April 29, 1915, and its final settlement on January 13, 1917. The first 
four settlements were confirmed by the Daviess county court without 
objections or exceptions. In all the settlements the committee charged 
itself with interest in a lump sum. Upon the filing of the final settle- 
ment, the administrator excepted thereto on the ground “that said re- 
port does not show an itemized statement of interest, the amount or 
amounts invested, or the rate of interest derived from investments,” 
and asked for a rule against the committee to show cause why it 
should not file a complete itemized settlement, covering the entire 
period of its service, showing biennial interest rests and separating 
the settlements into periods of two years each. The exceptions were 
overruled and the final settlement approved. The administrator prose- 
cuted an appeal to the circuit court. After motions to quash the 
summons and to dismiss the appeal had been overruled, the circuit 
court ordered the committee to file an amended report showing in de- 
tail the items of interest charged in the various settlements, the period 
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of rests, what sums had been loaned by it and to whom, and whether 
or not any part of said sums had been mingled with its own funds. 
The committee complied with this order by filing a supplemental report, 
showing in detail the manner in which it administered the trust, what 
commissions it had received, to whom it had loaned the funds, the rate 
of interest at which the loans were made, the time each loan ran, and 
further showing that it had not mingled the trust funds with funds 
of its own. Thereupon, the administrator filed numerous exceptions, 
questioning particularly the accuracy of the four settlements made 
prior to the final settlement. After hearing evidence on the question, 
the circuit court overruled the exceptions and dismissed the appeal. 
To review the propriety of the circuit court’s ruling, this appeal is 
prosecuted. 

Coming to the merits of the case, we find that the committee in its 
settlements of 1900, 1907, and 1910, credited itself by commissions of 
5 per cent on the amount of money received, instead of the amount of 
money disbursed. Except in cases of extraordinary services, the 
statute provides that the allowance to executors, administrators, and 
curators “shall not exceed five per cent on all the amounts received 
and distributed,” and the statute applies to committees. Section 3883, 
Kentucky Statutes; Conrad’s Ex’r v. Conrad, 156 Ky. 231, 160 S. W. 
937. Here, no claim for extraordinary services was asserted. Hence 
the committee was not entitled to charge a commission of 5 per cent 
on the amount received, but 5 per cent only on the amount received 
and distributed. It therefore follows that exceptions 1, 2 and 4 should 
have been sustained. 

Section 2035, Kentucky Statutes, is as follows: 


“If, from any source, a balance is owing by a guardian at the end 
of any year, counting from the time of his appointment, which ought 
to have been invested or loaned out for the benefit of the ward in rea- 
sonable time, but which remains in the hands of the guardian, he shall 
be charged with interest from the end of the year in which such bal- 
ance arose, and thereafter he shall be charged with interest upon 
interest, in biennial rests, and the guardian shall account to his ward 
for whatever profit or rate of interest he receives from loans or invest- 
ments of the trust funds.” 


This statute applies to the committee of a lunatic as well as to the 
guardian of an infant, for section 2153, Kentucky Statutes, provides 
that— 


“The power and duty of the committee of an idiot, lunatic, im- 


becile or incompetent person shall, in all respects, be the same as those 
of the guardian of an infant, except as to education.” 


The statute is first invoked with respect to the excess of com- 
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missions charged by the committee. Manifestly, each amount which 
it retained in excess of what it should have charged was a balance 
owing by the committee, and remaining in its hands at the end of the 
year, which should have been invested or loaned out for the benefit 
of the lunatic, and therefore the committee is liable, not only for 
the amount of each excess, but for interest from the end of the year 
in which such excess arose, and thereafter for interest upon interest 
in biennial rests. 

Exception No. 3 questions the item of $1,500 which the committee 
received from the sale of timber from the lands of its ward. While 
it is true that the committee had no right to sell standing timber with- 
out an order of court, yet as the sale took place many years ago, and 
the committee showed by the best evidence obtainable that the sale was 
made with the approval of certain relatives of the ward, that the price 
received was fair and adequate, and that it accounted for every dol- 
lar of the proceeds, we perceive no reason why it should be required to 
pay any sum in excess of that which it actually received. Exception 
No. 3 was therefore properly overruled. 

Judgment reversed, and cause remanded for proceedings consistent 
with this opinion. 


DEPOSITS IN WIFE’S NAME IN FRAUD OF 
CREDITORS. 


Block v. Amsden, New York Supreme Court, July 17, 1919. 177 N. Y. 
Supp. 604. 


A man who was engaged in the business of “ye and 


discounting notes made deposits in his wife’s name in 15 dif- 
ferent banks. The deposits were made daily in small amounts 
in one or more of the banks, during a period when the de- 
positor was heavily indebted. The depositor died insolvent. One 
of his creditors took out letters of administration and as ad- 
ministrator brought an action to have the deposits set aside as 
being in fraud of creditors. It was held that he was entitled to 
the relief demanded and that the deposits should be applied to 
the satisfaction of the decedent’s debts. 


Action by Wilton Block, as administrator with the will annexed 
of C. Henry Amsden, deceased, against Catharine M. Amsden, im- 
pleaded with others. Judgment for plaintiff. 

See, also, 171 N. Y. Supp. 790. 

RODENBECK, J. This is an action to set side deposits in the 
defendant banks claimed to have been made by C. Henry Amsden 
in the name of his wife, Catharine M. Amsden, in fraud of the 
rights of creditors. The action is brought by the administrator of 
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C. Henry Amsden, under section 19 of the Personal Property Law 
(Consol. Laws, c. 41), for the benefit of his creditors. In such 
an action the administrator represents the creditors, and the action 
is to be treated, so far as the admissibility of evidence is concerned, 
the same as if the creditors were the plaintiffs (Miller v. Davis, 
60 Hun, 198, 14 N. Y. Supp. 725), and the declarations of the in- 
testate are to be considered as to their admissibility the same as 
if the action were brought by the creditors. These declarations are 
admissible in favor of the creditors (Wigmore on Ev. § 1086), but 
inadmissible on behalf of the alleged fraudulent transferee, being 
regarded as to him as in the declarant’s favor (16 Cyc. 996 [d]). 
The statements of Mr. Amsden, therefore, tending to sustain the 
deposits as belonging to his wife, were declarations in his interest, 
and were not admissible, and those tending to show that the moneys 
were his and were deposited in his wife’s name for the purpose of 


defrauding his creditors were against his interest and were properly 
admitted. 


The cause of action set out in the complaint is a single one, 
and is based upon the claim that C. Henry Amsden died insolvent, 
and during the time mentioned in the complaint from January 1, 
1906, down to the time of his death, October 10, 1915, while he 
was conducting the hazardous business of discounting notes and loan- 
ing his credit, and while he was indebted, he made deposits in cer- 


tain banks in the city of Rochester in the name of his wife, for 
the purpose of defrauding his existing creditors and those who sub- 
sequently might become his creditors. ‘The theory upon which the 
complaint proceeds is that C. Henry Amsden attempted to deposit 
the moneys in question as gifts to his wife in contemplation of 
his death, or for the purpose of concealing his assets, and that such 
action was fraudulent and void as against his creditors, as the de- 
posits were made with the intent to hinder, delay, and defraud his 
creditors. The only allegations on this issue that were necessary 
in the complaint were that the deposits were made in the name 
of his wife, with the intention and for the purpose of defrauding 
his creditors. The allegations with reference to an intended gift 
by him to his wife are mere surplusage, and add nothing to the 
cause of action. The gist of the action is that the moneys which 
were deposited in the various banks were deposited by him for 
the purpose of defrauding his creditors under circumstances which 
indicate such an intent. The statute under which the action has 
been brought authorizes such an action by an administrator “for 
the benefit of creditors,” when transfers of personal property have 
been made in “fraud” of the rights of creditors. Personal Prop- 
erty Law, § 19. The main question involved, therefore, is whether 
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or not C. Henry Amsden caused deposits of his money to be made 
in the defendant banks in the name of his wife for the purpose of 
defrauding his existing or future creditors. 

The alleged transfers were made by a husband to his wife, 
which are not necessarily fraudulent, but which may be fraudulent 
according to the circumstances. A husband may make a suitable pro- 
vision for his wife, if made without any fraudulent intent, under 
circumstances which permit such a transfer to be made (Carr v. 
Breese, 81 N. Y. 584); but he cannot take care of himself and 
of his family at the expense of his creditors under circumstances 
which amount to a fraud upon their rights. “The law will approve 
of the generosity of a husband, but will insist that he must be just 
before he can be generous.” Citizens’ Nat. Bank v. Fonda, 18 Misc. 
Rep. 114, 118, 41 N. Y. Supp. 112, 115. Secret agreements between 
a husband and wife, which operate to deprive a creditor of his rights, 
are regarded with suspicion (Conger v. Corey, 39 App. Div. 241, 243, 
57 N. Y. Supp. 236); and a contract between a husband and wife, 
by which the latter is to be paid for her services rendered in the house- 
hold, is void as against the creditors of the husband, and if the estate 
is transferred to the wife in payment of such services and in perform- 
ance of such a contract, the transfer is void as against his creditors, 
and the property so transferred or purchased with the avails of such 
a contract may be reached by his creditors (39 App. Div. 244). 
Where the husband makes a voluntary conveyance to his wife, it is 
presumptively fraudulent as against existing creditors. Kerker v. 
Levy, 206 N. Y. 109, 99 N. E. 181; Smith v. Reid, 134 N. Y. 568, 
31 N. E. 1082; Sanitary Fireproofing & C. Co. v. Scheidecker, 165 
App. Div. 294, 150 N. Y. Supp. 911. Where the transfer is volun- 
tary, but the creditors are subsequent in point of time, the transfer is 
fraudulent, if it serves to defeat their claims and was made by the 
transferor with the intent to defraud them, although the transferee 
may not have participated therein (Case v. Phelps, 39 N. Y. 164; Dur- 
land v. Crawford, 183 App. Div. 763, 171 N. Y. Supp. 135; Whyte 
v. Denike, 53 App. Div. 320, 65 N. Y. Supp. 577), even where the 
liability is a contingent one (O’Brien v. Whigam, 9 App. Div. 113, 41 
N. Y. Supp. 40). Where, however, there was a valuable consideration 
for the transfer between husband and wife, a fraudulent intent on 
the part of both the transferor and transferee must be shown. 
Kerker v. Levy, supra; De Hierapolis v. Reilly, 44 App. Div. 22, 
60 N. Y. Supp. 417, affirmed 168 N. Y. 585, 60 N. E. 1110. 

The defendant Catharine M. Amsden and C. Henry Amsden were 
married in 1892. At that time she had a small account in the Monroe 
County Savings Bank of the City of Rochester amounting to $620 includ- 
ing the deposits made in 1892. In 1895, three years after her marriage, 
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she opened another account in the Monroe County Savings Bank. 
In 1901, 5 new accounts were opened in banks of the city. In 1905, 
2 additional accounts were opened in banks of the city, making at 
that time 9 accounts in her name. This is the period which is not 
involved in the issues in this action. Thereafter and in the follow- 
ing year (1906) 6 additional accounts were opened, 2 more in 1907, 
and the last one in 1910, at which time there were 18 accounts in 
banks of the city in the name of Mrs. Amsden in one form or another, 
while her husband had not a single account in his own name. She 
began deposits in the banks of the city when she had very small 
means, and at the time of his death, October 10, 1915, these deposits 
with the accumulated interest, aggregated $43,767.49. Her husband 
was a man of large means, engaged in the banking and note-shaving 
business, with resources of $100,000 or more, and at his death he was 
insolvent, owing his creditors upwards of $40,000. He was conduct- 
ing all of her financial affair as well as his own, and it is for the 
defendant Catharine M. Amsden to explain how her resources in- 
creased so largely that at the time of her husband’s death she had 
the nominal title to all moneys in the banks of the city and to mort- 
gages and real estate of which he was once the owner, while his re- 
sources had dwindled and disappeared, until he was indebted to his 
creditors in the sum mentioned. 


When this broad fact is considered in connection with the side 
lights cast upon it by separate circumstances, the conclusion of an 
attempt to defraud his creditors is irresistible. It is claimed that the 
wife loaned moneys to the husband to use in his business of discount- 
ing notes, and that with certain exceptions the moneys were repaid 
by the deposits made in the various banks in the name of the wife. 
This agreement is not in writing, and there is no documentary evidence 
of it, except certain notes and accompanying papers purporting to 
represent loans made. The conveyances of land and transfers of the 
mortgages by him to her are not claimed to have been paid for by 
checks drawn by her on any of the bank accounts, but as a repayment 
to her of prior loans, which cannot be traced by any checks drawn 
on any bank account. The deposits, aside from having been made in 
so many banks, were made in small amounts, ranging from a dollar or 
two upwards, almost daily, and sometimes in small amounts daily in 
more than one bank, and occasionally more than one small amount 
would be deposited in the same bank on the same day. The deposit 
slips, excepting those relating to the wife’s personal accounts, are 
nearly all in his handwriting. It is claimed that the moneys were 
given to him by his wife when he left home, and yet in some in- 
stances more than one small deposit was made in the same bank 
account during the same day. There is also quite a striking cor- 
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respondence between the probable income received by him from 
discounts and the amount of the yearly deposits in the banks. All this 
was going on while Mrs. Amsden was not engaged in any separate 
business, and all of her income, other than that received from her 
sister, Mrs. Krug, and the small amount which she had at the time 
of her marriage, was received through her husband. At the same 
time, to all outward appearances, he was doing business as usual; but 
below the surface he was depositing moneys in her name and post- 
poning the payment of his obligations until he became insolvent. 
There is not sufficient evidence to sustain the claim, that all of the 
moneys were Mrs. Amsden’s moneys or were deposited to reimburse 
her for loans which she had made or was making. There are certain 
deposits of his moneys which were made with the intention of protect- 
ing his wife and himself as against his creditors and for the purpose 
of defrauding his creditors. Such deposits of his moneys voluntarily 
made, are void, not only as against existing creditors, but as against 
subsequent creditors, although the wife may not have participated 
therein. It appears, however, that she knew of these bank accounts, 
was aware of the use of the money, had possession of the bank 
books, signed the checks by which money was withdrawn, and must 
be held to have participated in the fraudulent effort of her husband 
to deprive existing or subsequent creditors of the moneys so deposited, 
and thus to defraud them of their rights. The case, therefore, is one 
where the husband and wife both participated in the fraudulent pur- 
pose, and the deposits made with this intent are void as against 
not only existing but subsequent creditors. Calkins v. Stedman, 146 
App. Div. 202, 130 N. Y. Supp. 932; De Hierapolis v. Reilly, supra; 
Conger v. Corey, supra; Durland v. Crawford, supra; Whyte v. 
Denike, supra; O’Brien v. Whigam, supra; Citizens’ Nat. Bank v. 
Fonda, supra. 

The period from 1889 to January 1, 1906, is not involved in this 
action, and Mrs. Amsden is entitled to the deposits that were made 
during that period. Her husband had the right during that period, 
so far as this action is concerned, to transfer his property and give 
his money to his wife, and she is entitled to the balance in the bank 
on January 1, 1906. This balance was $9,143.16. She is also entitled 
to the accumulated interest on this amount from January 1, 1906, to 
October 10, 1915, which has been apportioned at the sum of $4,369.07. 
She acquired the premises at No. 297 Averill avenue on May 26, 
1905, and is entitled to the income therefrom from January 1, 1906, 
to October 10, 1915, at $25 a month, amounting to $2,932.50, and to 
the income from the Union street property, acquired July 9, 1890, 
for the same period, at $5 a week, amounting to $2,526.42. She loaned 
her husband $1,000 in March, 1905, for which he gave her his promis- 
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sory note, and she is entitled to this sum, with interest, down to the 
time it was paid, amounting to $1,300, which accumulated interest 
to October 10, 1915, amounting to $1,568.98. She is also entitled to the 
moneys that were given to her by her sister for board and room. 
These moneys were deposited in her three personal bank accounts, 
and, no other moneys having been deposited in these accounts, she 
is entitled to the balance in these accuunts on October 10, 1915, with 
the accumulated interest from January 1, 1906, to October 10, 1915, 
amounting to $4,521.79. The total of these allowances is the sum of 
$25,061.92, upon which she is entitled to accumulated interest from 
October 10, 1915. 

No allowance is made to her under the agreement claimed to have 
existed between her and her husband to pay her $50 a week while 
they were at the Livingston Hotel, or $25 a week for the use of 
the Averill avenue house after its transfer to her, as such agreements 
were secret arrangements, and are not substantiated by other evidence 
than the word of Mrs. Amsden. Conger v. Corey, supra. There was 
withdrawn during the period from January 1, 1906, to October 10, 
1915, from the total deposits, no money being withdrawn from the 
three accounts belonging to Mrs. Amsden, the sum of $10,387.45. 
These withdrawals should not be charged to her, as it does not appear 
that the withdrawals were for her use or benefit, but represent moneys 
that were redeposited or were used by her husband. 

The net balance of the moneys in the banks deposited between 
January 1, 1906, and October 10, 1915, after deducting the allowance 
made to Mrs. Amsden and the balance in the Traders’ National Bank, 
belongs to her husband’s creditors. This balance amounts to the sum 
of $12,745.72. There should be deducted from this amount, however, 
the allowance to the National Bank of Commerce, amounting to the 
sum of $1,320.01 on October 10, 1915. The latter bank had deposits 
in the name of Mrs. Amsden sufficient to cover its claim when it be- 
came due, and had a lien upon the deposits for its claim, which it 
may offset against such deposits. Meyers v. N. Y. County Nat. Bank, 
36 App. Div. 482, 55 N. Y. Supp. 504; People v. St. Nicholas Bank, 
44 App. Div. 313, 60 N. Y. Supp. 719; Jordan v. Nat. Shoe & Leather 
Bank, 74 N. Y. 467, 30 Am. Rep. 319; Crosby v. Bank of Niagara, 154 
N. Y. Supp. 883. This leaves for distribution among the créditors, 
through the plaintiff in this action, the sum of $11,425.71, with ac- 
cumulated interest thereon from October 10, 1915. 

So ordered. 





THE PERSONAL INCOME TAX LAW OF NEW YORK 


Eugene M. Travis—State Comptroller. 


The question of taxing the stock dividends has been of general in- 
terest to income taxpayers. The decision of the United States Supreme 
Court in the Macomber vs. Eisner case has been the subject of great dis- 
cussion and the cause of much anxiety on the part of stockholders in 
many thriving corporations. Likewise many corporations have deferred 
the declaration of dividends made payable in stock. 

It will be of interest to know that even though it is finally decided 
that the Federal government cannot tax stock dividends, it will not be 
controlling on State authorities; that is, the State of New York is not 
limited by constitutional provisions the same as the Federal government. 

Stock dividends are now taxed under the Personal Income Tax Law 
of New York, which imposes a tax upon and with respect to the incomes 
of individuals, estates and trusts. 

The Legislature of the State of New York was in 1919 faced with 
the proposition of providing approximately $56,000,000 revenue to meet 
the deficiency which would exist in the finances of the State and its mu- 
nicipalities owing to the loss of liquor tax revenues caused by the National 
prohibition amendment to the Federal Constitution and to the rapidly in- 
creasing cost of government. 

After much research and careful thought and deliberation the Legis- 
lature enacted an income tax law with modest and graduated rates: they 
are one per cent upon the first $10,000 of taxable net income, two per cent 
upon the next $40,000 up to and including $50,000, and three per cent 
upon all sums in excess of $50,000. 

The State law is modeled after the Federal statute, that is, perhaps 
fifty per centum of its sections are copied sentence for sentence, word for 
word from the Federal Act. Changes were made in the remainder to 
meet the conditions existing, that is for a particular locality with fixed 
and limited bounds. 

The most striking difference between the Federal and State law is 
that the State law does not tax corporations. They are taxed under other 
provisions of law administered by a different department, the State Tax 
Commission. Likewise, no surtaxes are imposed. 

Like the Federal law, partnerships are not made taxpayers. How- 
ever, the distributive share of the partnership profits are taxable to the 
individual members whether distributed or not. The net income of a 
partnership is computed in the same manner as that of an individual, 
except that the deduction for charitable contributions cannot be claimed. 

The taxable year is the calendar year, or, a fiscal year ending during 
54 
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the calendar year; returns are required to be filed between January 1, 
and March 15, for the previous taxable year and the tax payable 
at that time. 


It can be seen that the familiarity gained during recent years of the 
Federal income tax law will be of great assistance to taxpayers of the 
State of New York. In general, gross income as defined by the Federal 
statute, is also gross income under State law. It includes gains, profits 
and income derived from salaries, wages and compensation for personal 
services, also income from interest, rents, dividends and gains and profits 
from any business, trade, profession or occupation and all other gains, 
profits or income derived from any source whatever. 


Exclusions From Gross Income 


Certain items of income are specifically exempted from taxation such 
as interest on federal bonds, as well as those of the State of New York, 
its cities, counties, towns and villages. Also, the value of property re- 
ceived in the form of gifts, salaries from the federal government are 
omitted, as well as amounts received from health or accident insurance or 
under workmen’s compensation acts, or from War Risk Insurance or 
other law for the benefit or relief of injured or disabled persons in the 
military or naval forces of the United States. 


Under the federal statute, a profit or loss from the sale or other dis- 


position of property was determined in the case of property acquired prior 
to March 1, 1913 by the difference between the fair market value on that 
date and the sales price. Where property was acquired subsequent to that 
date, the profit or loss was the difference betwen the sales price and the 
cost. 


Under the state law, the dead line is January 1, 1919, that is, it will 
be necessary for taxpayers to revalue their property as of that date. The 
profit or loss from a sale, gift or other disposition of property under the 
state law is the difference between the fair market value as of January Ist 
in cases of property acquired prior to that date and the cost price in cases 
where acquired subsequent to that date. 


Appreciation in Donated Property Taxable 


It has been ruled under the state law that gifts, whether charitable 
contributions or otherwise constitute a disposition of property which may 
result in profit or loss, being measured by its cost (or the value on January 
1st, if acquired prior thereto) and the value at the date of the gift. This 
rule will affect many who have formerly escaped paying a tax upon 
income which has been realized, where property has been given to a 
third party for the purpose of sale. 
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Under the federal law and regulations it was held that no income was 
realized. In this respect the state authorities have departed from the 
federal rule and hold that the donor must report as income the differ- 
ence between the fair market value on January Ist if acquired prior 
thereto, or the cost price when acquired subsequent thereto and the 
value at the time of the gift. 

What the fair market price or value of property is on January 1, 
1919 is a question of fact to be established by any method which will 
reasonably and adequately make it appear. It has been ruled that in the 
case of securities dealt in on a recognized exchange, the fair market value 
as of January 1, 1919 will be determined by the bid and ask prices at the 
closing on December 3i1st, 1918. In all other cases evidence of value is 
necessarily and bona fide sales nearest January 1, 1919, of securities pub- 
licly or privately dealt in will be considered. 


Permitted Expenses Parallel Federal Act 


The expenses which are allowable as deductions are practically the 
same as those under the Federal law, that is nearly all ordinary and neces- 
sary expenses paid or incurred during the taxable year for carrying on a 
trade or business. These include a reasonable allowance for salaries or 
other compensation for personal services actually rendered together with 
the rentals or other payments required to be made for the purposes of a 
trade or a business. Taxes other than income, taxes paid or accrued with- 
in the taxable year are sanctioned as expenses as well as losses not com- 
pensated for by insurance, debts ascertained to be worthless and actually 
charged off, and a reasonable allowance for depreciation and obsolescence. 

Like the federal statute, a deduction of not exceeding fifteen per 
centum of the net income of a taxpayer is given for gifts or contributions 
made to charitable institutions organized under New York laws. 

Unlike the federal ruling, bank stock taxes paid by banks upon its 
stock for the owners thereof, need not be reported as income by the 
owners, and then claimed as a deduction. This will considerably lessen 
the duties of banks as well as stockholders. 


Assessing Non-residents on Earnings in State 


One of the most difficult features of the law to administer is that 
which deals with non-residents. The statute imposes a tax upon the 
income of a non-resident derived from property owned, or from a busi- 
ness, trade, profession or occupation carried on within the State. It spe- 
cifically exempts from taxation annuities, interest on bank deposits, in- 
terest on bonds and other interest bearing obligations and dividends 
from a corporation received by a non-resident, except to the extent to 
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which they shall be a part of any income from any business, trade, pro- 
fession or occupation carried on in this state subject to taxation. That 
is, a non-resident may carry large interest bearing amounts in New York 
banks, yet the interest which he receives from those deposits is not taxable 
under the law. , 

A non-resident may have salesmen who operate exclusively in the 
State of New York, but if he does not maintain and operate an office, 
store, warehouse, factory, agency or other place within the State of New 
York where his affairs are systematically and regularly carried on, the 
income from his business is not deemed earned from sources within the 
State of New York. 

On the other hand, a non-resident lawyer, whose sole office and place 
of business is in New York City is deemed to derive all of his income 
from sources within the State of New York, even though he may in 
fact try many cases in other states and perhaps spends half of his 
time arguing cases before the United States Supreme Court in Wash- 
ington. 

A non-resident is entitled to only those deductions which are incident 
to income earned from sources within the State, that is, from property 
owned or a business or trade, profession or occupation carried on with- 
in the State of New York, and subject to taxation. In order to be en- 
titled to these deductions a non-resident must report his income from all 
sources both within and without the state. 

An income tax law is based upon the economic theory that each 
subject of a State should contribute to the support of the government in 
proportion to his respective ability to pay. In order that this purpose may 
not be defeated, and that the law may be justly and equitably enforced, - 
the Legislature has created what are called withholding agents. A with- 
holding agent has been defined to be any individual, association, corpora- 
tion or partnership making payments to a taxpayer of fixed and deter- 
minable income. One of this class would have two duties: first, to 
collect the tax in certain instances, and second, to make returns of in- 
formation to the Comptroller showing payments of taxable income. 

He collects the tax only in the case where he makes payments to a 
non-resident for personal service compensation earned within the State 
of New York. He is required to make information returns in all other 
cases where he makes payments to a taxpayer of fixed and determinable 
taxable income of $1000 or more in the calendar year. These returns 
are to be filed with the Comptroller between January 1, and March 15, 
1920, for the calendar year 1919. 

Under this provision, every domestic corporation and registered 
foreign corporation making payments to a resident of the State, of in- 
terest on registered bonds or other obligations is required to make this 
return for the amount either of itself or in connection with other pay- 
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ments of income by it to the same payee if they equal or exceed $1000 in 
the calendar year. 

No return of information is required with respect to payments of 
dividends unless on express direction of the Comptroller. Likewise, pay- 
ments of interest coupons payable to the bearer, annuties representing the 
return of capital, rents paid to a real estate agent, amounts paid to non- 
resident employees for services rendered entirely without the State, as 
well as fees for professional services except retainers on annual or 
periodical basis, are not required to be reported on these information 
returns. 

Like the Federal law, an exemption of $1000 is granted to a single 
person and $2000 to a married person living with husband or wife. An 
additional $200 exemption is allowed for each dependent under the age 
of 18 years or other person physically or mentally incompetent and de- 
pendent upon the taxpayer for support. These provisions have been 
liberalized by the State authorities. It has been ruled that exemptions 
shall be allowed to a taxpayer in the highest amount to which he shall 
have been entitled during the year; that is, if at any time during the year, 
he was entitled to an exemption of $2000 he will be entitled to that ex- 
emption at the end of the year. This ruling differs somewhat from the 
Federal which views the status of the person at the end of the year in 
determing the exemption. 

The method in which the tax receipts are to be distributed will have 
a tendency to lessen the rate of tax on real property not only for State 
purposes but also for municipal purposes. One-half will be paid to the 
local cities and one-half to the state treasury. One-half of the tax col- 
lected will be apportioned among the several counties in the proportion 
that the total assessed valuation of the real property in the county bears 
to the total assessed valuation of the real property in the State. 

The county treasurer will in turn distribute the tax to the various 
towns and cities within the county in the proportion that their respective 
valuations of real property bear to the total assessed valuation of real 


property in the county. 





“AND CORRE 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, rote, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the trans- 
action out of which the question arises. 


INTEREST. 


New York, December 20, 1919. 


Editor, Banking Law Journal: 

Dear Sir: A promissory note, which is made payable to the order of the 
payee six months after date, contained a provision for interest, which read as 
follows: “With interst at the rate of 6% per annum.” The note bears the 
date September 15, 1919. Although the note does not specifically state that the 
interest is to start running on September 15, is the holder right in contending 
that interest begins to run on that date? 


Answer: In a note worded as above the interest is computed from 
the date of the note. The question is settled by the Negotiable Instru- 
ments Law (Section 36 of the New York Act). This section declares 
that “where the instrument provides for the payment of interest, with- 
out specifying the date from which interest is to run, the interest runs 
from the date of the instrument and if the instrument is undated, 
from the issue thereof.” 
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NEGOTIABILITY. 


Massacuusetts, December 4, 1919. 






Editor, Banking Law Journal: 

Dear Sm: I would like to ask your opinion on a matter concerning the 
negotiability of a promissory note. The note is in usual form, except that it 
uses these words: “This note is for final installment on 25 Main Street repairs.” 
The note was given by the owner of the premises at No. 25 Main Street to a 
builder, employed by the owner to make extensive repairs. The builder sold the 
note to a bank before its maturity. The owner now claims that the repairs 
were not properly done and that he cannot be compelled to pay the note, or at 
least that he is not liable for the full amount of it, but is entitled to make a 
deduction from the amount sufficient to have the repairs made as he claims they 
should have been done by the builder in the first place. Is this note negotiable 
and would it make any difference in the bank’s right to collect on it? The dispute 
as to repairs did not arise until after the bank bought the note. 
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Answer: The note is negotiable. The reference in the note to the 
final payment on the repairs is merely a recital of the consideration for 
which the note was given. Such a recital does not affect the nego- 
tiability of the instrument in which it is found. Inasmuch as the note 
is negotiable and the bank bought it before maturity, without any notice 
’ that the maker claimed to have a defense against the payee and, we will 
assume, for value, the bank is holder in due course and is entitled to 
enforce the note against the maker, and the indorser as well, for its full 
amount. If the note were not negotiable and the maker had any 
defense as against the payee, the defense would have been good also 
against any subsequent holder. Therein lies the distinction between 
negotiable and non-negotiable paper. A holder in due course of a 
negotiable instrument takes it free from defenses good as between the 
original parties, but non-negotiable paper carries its defects along with 
it and the purchaser gets no better title than the person from whom 
he purchased it. 
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MEN AND BONDS. 


The National City Company of New York City has issued an at- 
tractively arranged and interesting booklet under the title “Men and 
Bonds.” ‘The booklet puts into simple words the economic reasons 
back of the company’s distribution of carefully selected securities on a 
nation-wide scale. 

It is divided into a number of brief chapters and describes the 
service offered by this concern. It contains much in the way of infor- 
mation about the purchase and sale of bonds which will appeal to the 
conservative investor. 
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LONDON JOINT CITY & MIDLAND BANK LIMITED— 
FORTHCOMING NEW ISSUE OF SHARES. 


An interesting announcement of a new issue of shares by the Lon- 
don Joint City & Midland Bank Limited was made recently by 
the Rt. Hon. R. McKenna in presiding at an extraordinary general 
meeting of the shareholders of the bank. The agreement for a fusion 
of interests with the Clydesdale Bank was ratified unanimously, and at 
the same time sanction was obtained for the creation of 1,500,000 New 
Shares of £2.10.0. each. 

If all the shares in the Clydesdale Bank are acquired by the Mid- 
land Bank, 500,000 of the New Shares will be required for the pur- 
pose of this transaction. Of the balance it is proposed to issue 500,000 
shares to Shareholders on the Register of the London Joint City & 
Midland Bank on March 1, 1920, in the proportion of one share for 
every eight existing shares of both classes. The price at which the 
shares will be offered is £5 per share, which in view of their present 
market value of (£8.10.0) offers a substantial advantage to shareholders 
Following the precedent of the last issue of shares fractional certificates 
will not be issued, but arrangements will be made for the disposal 
of shares representing the aggregate of the fractions. The proceeds in 
excess of £5. per share will after payment of expenses be distributed 
pro rata amongst shareholders who would otherwise have been entitled 
to the fractions. 

Assuming that the whole of the share capital of the Clydesdale 
Bank is exchanged for Midland Bank Shares after the forthcoming is- 
sue of shares will compare with existing figures approximately as fol- 
lows: 


CAPITAL AND RESERVE FUND OF THE LONDON JOINT 
CITY & MIDLAND BANK. 


Approximate Totals 
after completion of 
Present Totals. Clydesdale purchase 
and issue of new 
Shares. 
£ £ 
Authorized Capital 41,250,000 45,200,000 
Subscribed Capital 35,673,585 1/2 38,178,948 
Paid Up Capital 8,417,335 10,922,697 1/2 
Reserve Fund 8,417,335 10,922,697 1/2 
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FINANCIAL STATUS OF BELLIGERENTS. 


Bankers Trust Company of New York has just published a 
brochure, “Financial Status of Belligerents,” by Louis Ross Gottlieb, 
setting forth authoritatively and interestingly the debt, revenue and ex- 
penditures, and the note circulation of the principal belligerents in the 
world war. In an introduction Prof. Edwin R. A. Seligman of 
Columbia University says in part: 

“The good points of Mr. Gottlieb’s study are so numerous that I 
have no hesitation in declaring it to be the most valuable study that 
has thus far appeared on the public finances of the war.” 

“Since the beginning of the war,” says Mr. Gottlieb, “sixteen of 
the belligerent countries have contracted new obligations to the extent 
of $212,268 million or $329.91 per capita. The contribution of Allied 
countries to this total is $149,357 millions or $300.85 per capita, and 
that of the Central Powers, $62,911 millions or $428.05 per capita. 

“The distinction of having the lowest per capita debt of all the 
belligerents during the pre-war period falls to the United States. At 
the most recent date, Great Britain leads all its allies and associates as 
well as its former opponents in per capita indebtedness; France comes 
next, with New Zealand and Italy closely following. In the group of 
Central Powers, Germany occupies the unique position of having both 
the lowest per capita debt at the outbreak of the war and the 
highest per capita debt among its allies at the present time. 

The booklet shows the note circulation of thirteen belligerent 
powers at the most recent date to total $77,954 millions as compared 
with $4,998 millions before the outbreak of the war. In the same inter- 
val the amount of note circulation per head of population rose from 
$7.95 to $121.16. The highest figures per capita in the pre-war period 
is shown by the Allied group, while at the most recent date the tables 
are reversed, the Central Powers having a circular larger by 208 
per cent. 


L. S. CRITCHELL MADE PRESIDENT OF KANSAS CITY 
BANK. 


The announcement is made that Mr. L. S. Critchell, Assistant Sec- 
retary of the Guaranty Trust Company of New York, has accepted the 
Presidency of the Continental National Bank of Kansas City, Missouri. 
This institution was organized in July, 1919, with capital of $1,000,000 
and surplus of $100,000. The new president expects to enter upon the 
duties of his new office immediately. 

Mr. Critchell was born in the West in 1881 and gained his first 
banking experience in 1898 with the Metropolitan National Bank of 
Chicago. Later he became a member of the staff of the Drovers Na- 
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tional Bank of Chicago, and thereafter was connected with the Swift 
and Tilden interests, which controlled that bank and others, for a 
number of years in various official capacities including positions as 
cashier of the St. Joseph Stock Yards Bank, Treasurer of the St. 
Joseph Cattle Loan Company, Vice President of the Live Stock 
National Bank of Sioux City, Iowa, and cashier of the First National 
Bank, Sioux City. In the fall of 1912 Mr. Critchell came East and 
joined the forces of the Guaranty Trust Company. He has been an 
officer of that institution since April, 1915. 


NATIONAL BANK RESOURCES. 


The decentralization of the country’s banking power formerly so 
largely concentrated in a few large cities, is vividly indicated in an 
analysis which has just been completed relative to the geographical 
location at this time of the country’s 120 biggest National Banks. The 
list includes all National Banks whose resources on November 17, 1919, 
amounted to $25,000,000 or more. 

The statement referred to also illustrates the astounding growth 
which has taken place in the country’s banking power in the past twenty 
years, or since 1899. On September 7, 1899, there were 19 National 
Banks in the United States having resources of as much as $25,000,000 
each; and of these 19 banks 14, or 74%, were located in New York 
City, one in Boston, one in Philadelphia, 2 in Chicago and one in St. 
Louis. 

On November 17, 1919, there were 120 National Banks having 
Resources of more than $25,000,000; of these, twenty-five, or less than 
21%, as compared with 74% in 1899, were located in New York State 
(all of the 74% in the latter year being in New York City); 17 of the 
biggest banks now being in Pennsylvania; 9 in California; 7 each in 
Illinois, Missouri and Texas; 6 in Virginia; 5 each in Massachusetts, 
Minnesota and Ohio; 3 each in Colorado and Oregon; 2 each in 
Georgia, Indiana, Maryland, Michigan, Nebraska, New Jersey and 
Washington ; and one each in Alabama, District of Columbia, Kentucky, 
Louisiana, Oklahoma, Tennessee and Wisconsin. 

The total resources of all the National Banks on November 17, 
1919, were $22,444,992,000, and $10,383,479,000 of these resources were 
held by the 120 largest National Banks; but these big banks were, as 
shown above, thoroughly distributed throughout the country in every 
section and there is no longer that congestion of the country’s bank- 
ing power in a few large cities which had been in evidence before the 
inauguration of the Federal Reserve System. 

The resources of the other National Banks, those whose assets in 
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the case of each bank are less than 25 million dollars, numbering about 
7,800, are now far greater than the total resources of all National 
Banks, large and small, 20 years ago. Therefore, the more than ten 
billion dollars of assets of the 120 big banks represent only part of the 
huge increase of nearly eighteen billion dollars shown by National 
Banks in the past two decades. 

In 1899 there were 3,595 National Banks in the United States with 
average resources of $1,293,562 per bank. On November 17, 1919, 
there were nearly 8,000 National Banks in the United States with 
average Resources of $2,853,781 per bank, an increase of 118% in the 
number of banks and an increase in the resources per bank of 121%. 
Total resources of National Banks grew from $4,650,000,000 in 1899 
to $22,444,000,000 on November 17, 1919,—the increase being $17,- 
794,000,000, or 382%. 


BANK PRESIDENT’S ANNIVERSARY. 






James S. Alexander, president of the National Bank of Commerce 
in New York, completed on January 2d the thirty-fifth year since he 
joined the institution, having the longest record of service with the 
bank of any of its personnel, it was pointed out yesterday. He has 
been with the bank continuously since he entered its employ as a 
junior clerk, with the exception of a few months in 1907-1908 when 
he served as treasurer of the American Express Company. Mr. 
Alexander became president of the National Bank of Commerce in 
New York in 1911. 

When Mr. Alexander came to the bank, January 2, 1885, there 
were only three active officers: Richard King, president; William W. 
Sherman, cashier; and William C. Duvall, assistant cashier. The bank 
employed 45 clerks. The capital and surplus at that time were 
$7,000,000, the deposits were $30,137,965, and resources $39,317,173. 
Today the bank has ten vice-presidents, eighteen assistant cashiers and 
nearly 900 employees. The capital and surplus are $50,000,000, and in 
the statement of condition at the last Comptroller’s call deposits were 
more than $410,550,000, and resources more than $567,837,000. 


———_q———————— 


FIDELITY TRUST COMPANY 






The deposits of the Fidelity Trust Company, of New York, 
January 2, 1920, were $14,237,899.47 as compared with $10,997,377.49 
a year before. 

This increase of deposits in one year of $3,240,521.98 is due to 
the Company’s standing and its experienced and conservative manage- 
ment, its officers and directors being successful and substantial business 
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men who are in close touch with the methods and requirements of every 
branch of commerce, finance and industry. 

The Fidelity Trust Company is located in the center of New York’s 
wholesale dry goods and food stuffs section—a district the gross sales 
of which are reported as being in excess of two billion dollars annually. 

It is a member of both the Federal Reserve Bank and New York 
Clearing House. 

The officers are as follows: 

SAMUEL S. CoNOVER President 

Joun W. Nix Vice-President 

ANpDREW H. Mars 

STEPHEN L. VIELE Assistant Secretary 

ArtTHUR W. MELLEN Assistant Secretary 

and Trust Officer 

E. Tinp—En Matrox Assistant to President 

Epwarp A. DANNENBERG Assistant Secretary 

and Credit Manager 

CxHarLes R. BUTLER Assistant Secretary 


CHEMICAL NATIONAL ELECTS JOHNSTON PRESIDENT. 


At the annual meeting of the Board of Directors of the 
Chemical National Bank of New York City, recently held, Percy 
H. Johnston was elected to the office of president of the bank. 

Mr. Johnston has been with the Chemical National but a 
comparatively short time. A little more than two years ago, when 
he was cashier of the Citizens’ National Bank of Louisville, Ky., 
he was offered a vice presidency in the New York institution and 
he accepted. In that brief period he has made his influence widely 
felt in metropolitan financial circles and, while still under forty years 
of age, by his energy and ability has earned the chief executorship 
of one of the country’s largest and best known banking houses. 

The office assumed by Mr. Johnston was made vacant by the 
fact that Herbert K. Twitchell, the former president, at his own 
request, was made Chairman of the Board. Mr. Twitchell has 
been president of the Chemical National since 1917. 


ALABAMA BANKS OBJECT TO FEDERAL RESERVE 
RULING. 


The State banks of Alabama will join those of Georgia, in 
fighting the recent ruling of the Atlanta Federal Reserve Bank, 
prohibiting collection of exchange on checks handled through the 
latter bank. The Georgia banks have already obtained a temporary 
injunction against clearance of checks at par. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks reported 
to the New York Clearing House for the week ending January 18, 1919 and January 17, 










1920: 
Loansand lLoansand Legal Net Legal Net 
Discounts Discounts Deposits Deposits 
Members of Federal Average Average Average Average 


Reserve Bank 1919 1920 1919 





1920 













Bank of New York N. B. A.... $47,020,000 $55,760,000 $35,032,000 $42,069,000 
Bank of the Manhattan Co.... 62,015,000 92,946,000 55,507,000 93,050,000 
Merchants’ National Bank..... 29,518,000 33,466,000 21,776,000 26,081,000 
Mechanics’ & Metals Nat. Bk.. 154,996,000 167,362,000 163,553,000 159,565,000 


sbewesetannce 34,302,000 





36,544,000 30,460,000 31,179,000 






















National City Bank........... 592,860,000 570,005,000 606,635,000 619,577,000 
Chemical National Bank . .. 80,479,000 99,556,000 68,026,000 72,326,000 
Atlantic National Bank........ 16,441,000 21,418,000 14,881,000 18,265,000 
Nat. Butchers & Drovers Bk. .. 3,177,000 6,338,000 2,920,000 4,939,000 


American Exchange Nat. Bk... 113,640,000 130,977,000 103,526,000 99,101,000 








National Bank of Commerce... 394,680,000 385,144,000 300,584,000 274,001,000 


eee eee 15,373,000 25,564,000 14,319,000 25,190,000 
Chatham; Phenix Nat. Bk..... 93,022,000 118,269,000 92,051,000 114,216,000 
Hanover National Bank....... 134,481,000 143,556,000 132,615,000 136,044,000 


Citizens National Bank........ 38,995,000 





51,103,000 





37,166,000 40,812,000 















Metropolitan Bank........... 49,256,000 37,262,000 28,898,000 39,857,000 
Corn Exchange Bank......... 116,235,000 157,476,000 121,972,000 170,454,000 
Importers & Traders Nat. Bk.. 35,350,000 39,538,000 27,855,000 29,453,000 
National Park Bank.......... 199,549,000 217,509,000 168,892,000 175,991,000 
East River National Bank..... 3,710,000 10,718,000 4,591,000 11,368,000 











Second National Bank. - 20,441,000 24,643,000 17,197,000 20,452,000 
First National Bank.......... 301,179,000 313,318,000 160,441,000 192,820,000 
Irving National Bank......... 113,692,000 137,810,000 117,114,000 121,567,000 
N. Y. County Nat. Bank...... 10,989,000 13,923,000 11,263,000 14,381,000 


Continental Bank............. 8,636,000 






5,388,000 7,318,000 





















Chase National Bank......... 327,198,000 393,908,000 297,398,000 323,352,000 
Fifth Avenue Bank........... 21,656,000 21,510,000 18,825,000 20,324,000 
Commercial Exchange Bank . .. 6,672,000 8,595,000 6,504,000 8,714,000 


Commonwealth Bank......... 7,102,000 9,585,000 7,424,000 9,324,000 
Lincoln National Bank........ 17,098,000 18,677,000 17,037,000 18,802,000 















Garfield National Bank . -- 13,480,000 15,178,000 11,659,000 14,845,000 


Fifth National Bank.......... 6,921,000 15,299,000 6,908,000 12,579,000 
Seaboard National Bank...... 50,536,000 53,003,000 45,371,000 49,744,000 
Liberty National Bank........ 76,690,000 99,418,000 65,116,000 75,489,000 


Coal & Iron Nat. Bank........ 15,033,000 





22,322,000 12,570,000 





14,954,000 








Union Exchange Nat. Bank.... 13,901,000 21,415,000 14,716,000 20,890,000 
Nassau Nat. Bk., Brooklyn. ... 15,520,000 19,033,000 11,271,000 13,995,000 
Columbia Bank............... 23,067,000 21,643,000 



















State Banks 
Not Members of Federal 
Reserve Bank 
Greenwich Bank.............. 16,119,000 18,977,000 16,296,000 s 537,000 
I s ninin: dong nn qos o 5,506,000 6,185,000 5,343,000 5,603,000 
N. Y. Produce Exchange Bk... 21,962,000 26,370,000 23,607,000 28,822,000 
I adavoss caccevteen 36,860,000 64,133,000 37,532,000 62,351,000 


